
Quite often directors will guarantee their companies’ debts without 

realising that their home mortgage (from the same bank) will be 

wide enough to secure that guarantee liability.  The case of Day 

v Shaw and another [2014] EWCH 36 raises the possibility that 

a director’s spouse has a right to have her “share” of the house 

protected in the event of a sale.

The facts
Mr Shaw and his daughter were directors of a company which had 

borrowed money from a bank.  In return, the directors had given 

personal guarantees for the company’s debt.  At the same time, Mr 

Shaw and his wife executed a charge in which they covenanted to pay 

all sums owing to the bank by the company.  The company later went 

into liquidation and the daughter was made bankrupt.  

Mr Day had lent money to both directors (father and daughter) which 

was not repaid.  Day obtained judgment against the father and a 

charging order over Mr Shaw’s share (only) of the matrimonial home.  

This case arose from an application to enforce that charging order.  The 

matrimonial home was sold and the bank repaid, but the county court 

judge ruled that the wife was entitled to an “equity of exoneration”, 

meaning that the bank should be repaid out of Mr Shaw’s share in the 

home before any of his wife’s share of the proceeds could be touched.  

In effect this meant that Mr Day’s charging order was worthless as Mr 

Shaw’s share of the proceeds had been exhausted by the bank.  He 

appealed against the county court judge’s decision.

The issues
The High Court had to decide whether the county court was wrong 

in treating Mr Shaw as being a “principal debtor” for the purposes of 

apportioning the proceeds of sale of the house, given that it was the 

underlying company which was the true borrower.

What did the court decide?
The court decided that the directors were the primary guarantors of 

the company’s debt (partly due to issues of ownership and control of 

the company).  Because of the mortgage they had given, Mr and Mrs 

Shaw were “sub-sureties” (i.e. they were not on an equal footing with 

the directors, but were a “backup” guarantor).  Ordinarily, if Mr and Mrs 

Shaw had been called upon to pay the company’s debt, they would 

have been entitled to an indemnity from the company.  However the 

company’s indemnity was worthless due to its liquidation.  As a result of 

that fact, and their position as sub-sureties, the Shaws were entitled to 

an indemnity from the father and daughter (as primary guarantors).   

Given that the daughter was bankrupt, that meant Mrs Shaw’s 

indemnity had to come from her husband only.  That right was not 

merely personal, but attached to their rights to the matrimonial home 

with priority over Day’s charging order, meaning that Mrs Shaw had an 

“equity of exoneration” – in other words, that the debt to the bank had 

to be discharged from the husband’s share first.  

The court observed that had Mr Shaw and his daughter not granted a 

guarantee, however, the husband and wife would have been liable on 

an equal footing due to the covenant to pay under the mortgage.  

What does this mean for practitioners?
There are a number of cases where souses will have either signed up to 

a joint mortgage of their home to back up a personal guarantee given 

by one of them.  It may also be that (where a company borrows from 

the same bank which provides the directors’ residential mortgage), 

the residential mortgage is wide enough to cover personal guarantee 

liabilities from the director spouse.  This case throws up the prospect 

that – where one mortgaging spouse is not a director, shareholder or 

guarantor the underlying company’s liabilities should be met from the 

director spouse’s share of the proceeds of sale first.  We are interested 

to see whether this proceeds to a higher court for a more decisive ruling.  

Briefing

Corporate Turnaround 
and Insolvency

Director guarantees and the family home – does 
a spouse have an equity of exoneration

BRM0734 02 14

Burges Salmon LLP, One Glass Wharf, Bristol BS2 0ZX   Tel: +44 (0) 117 939 2000   Fax: +44 (0) 117 902 4400   
6 New Street Square, London EC4A 3BF   Tel: +44 (0) 20 7685 1200   Fax: +44 (0) 20 7980 4966

www.burges-salmon.com

Burges Salmon LLP is a Limited Liability Partnership registered in England and Wales (LLP number OC307212) and is authorised and regulated by the Solicitors Regulation Authority.  A list of members, all of whom are solicitors, may be 
inspected at our registered office: One Glass Wharf, Bristol BS2 0ZX.

© Burges Salmon LLP 2014. All rights reserved. Extracts may be reproduced with our prior consent, provided that the source is acknowledged.  Disclaimer: This briefing gives general information only and is not intended to be an 
exhaustive statement of the law. Although we have taken care over the information, you should not rely on it as legal advice. We do not accept any liability to anyone who does rely on its content.

Data Protection: Your details are processed and kept securely in accordance with the Data Protection Act 1998. We may use your personal information to send information to you about our products and services, newsletters and legal 
updates; to invite you to our training seminars and other events; and for analysis including generation of marketing reports. To help us keep our database up to date, please let us know if your contact details change or if you do not want to 
receive any further marketing material by contacting marketing@burges-salmon.com.

For more information on this subject please contact:

Contacts

Patrick Cook 
Partner

+44 (0)117 307 6807
patrick.cook@burges-salmon.com

Richard Clark 
Senior Associate

+44 (0)117 902 6626
richard.clark@burges-salmon.com


