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Disciplinary action against union reps — handle
with care

Jamie Cameron Discipling, Discipline and grievances
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The disciplinary action taken by INEOS against its union convenor, last autumn, was
a reminder to employers that trade unien officials are not a protected species when
it comes to disciplinary matters. However, additional legal protections and wider
industrial relations issues should shape an employer's approach, advises Jamie
Cameron, a senior associate with Burges Salmon LLP,

Aswith other emoloyess, trade union officizls have & statutory right Not to be subjected o
a detriment if the main reason for the employer’s actions is to prevent or 1o deter the
employee from taking part in trade union activities, or ta penalise the e mployee for doing
=0 There iz a.=0 protection from dismissal on smilar grounds

Trade union officials

When cantemplating disciplinary action, you should begin by d='erm|n ng whether ar not

he range of inwhich a trade

the person is a trade union official. This is because
union official can particigate on behalf of the unicn is much wider than Tor an ordinary
membar. A trade union “official” includes officert of the union az well 2z appointad
represantatives of union members.

The reason for disciplinary action

The next question to consider is the reason for disciplinary action. Tnere will. be cases
where the reason for action s clearly unconnected rade union activities, and in such
casesthe fac rade union offici LLnot prevent an employer from
taking disciplinary act wever, in light of the enhanced legal protection, emplayers
can come unstuck zson for disciolinary acton is connected with the offical’s
legitimate trade unicn activites.

For example, an employer may be concerned about the behaviour of an offical in
collective barganing discussions or the way In which they are szeking toinfluence a
disciplinary process on a member's behalf. In those scenarios, the employee is likely to be
ting in their role as trade union official even if the behaviour falls short of the expected

sengarc.

Disciplinary action will be possible, however, where the trade unicn official's actions are so

nappropriate that they amount to potential misconduct, and therefore the main reason for
disciplinary achion is not the participabon in the trade union actvity. It will be for the
employer to persuade a tribunal that the reasan for action v ‘_he misconduct rather than
because the official was carrying out legit e for the
employer to weighin the balance in each case. In the examgle given above, heated
denate during discussions would e permitted, but personal abuss or threatening
behaviour would amount to misconduct for which action could be taken.

ate duties. This will be an is
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Time off for union duties

Remember alsa that trade union officials are allowed reascnable paid time off during
working hours to carry out their duties. If the reason for the proposed disciplinary action is
poor attendance or for reasons linked to attendance, such as low productivity rates or
missed targets. you will nesd to consider whether this is because the person has been
undertzsking permitied activitizs. If the rezson for sction in these crocumstances is clossly
linked to their legitimate actions as a trade union offidial, that action could be unlawful.

Industrial relations

Equally, the employer should always remeamber the igger picture. Disciplinary action
against a frade union official, however justfisble, will slways carmy with itincreased risks —
ret only in relation to claims, but alsc because of the potential conseguences for industrial
relations. Whi.e an emplayer should not be neld hastage to this, Tis sensiole to censider
whether or not there are alternztive maans of resolving the issue. Rather than taking
formal disciplinary action, the employer may be better served trying (@ resolve the matler
with the union in the first instance.

If the reazon for the disciplinery action is justified, think zbout how this is presented to the
employes and how this is communicated more widely. If the wider workiorce perceives
the disciplinary action to be linked to trade union activites, this could create increased
industrial tensions.

Consder the timing of zny disciplinary action - are there impending collectve negotiations
or other wider workforce changes? Again, consider the bigger picture even if that means
delaying or avoiding disciplinary action in order 1o achieve other business priorities.

Cheeklist

DiSCiFZIUI’TEII"_‘»J proceedings sgsinst rade Unicn officials can create tensions within the
workforce and can lead to industrial acton (or at Least the threat of ). Before starting any
disciplinary process, employers should:

* assessthe nsk of industnal acoon and weigh this against the business nesd to pursue the
disciplinary 1Issue;

» consider how industrial action could affectthe business and adjust the timing of any
disciplinary action;

* havein plzce contingency plans to reduce the effects of amy industrial action; and

» develop a communications strategy to brief both the workforee and (if a ppropriate) to be
used extermnally to ensure that your agproachis controlled and understood.



