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Amendments to Environmental 
Permitting Regulations give 
Environment Agency power to 
accept enforcement undertakings 

Long anticipated changes to the Environmental 

Permitting Regulations 2015 came into force on 

6 April 2015. The amendment, applicable only in 

England, gives the Environment Agency (EA) the 

power to accept enforcement undertakings for 

most incidences of Environmental Permitting (EP) 

offences, except for breaches of enforcement 

notices or non-compliance that involves deceit 

or fraud. Enforcement undertakings are a form of 

civil sanction offered voluntarily by the offender, 

which, if accepted by the regulator, allow the 

avoidance of prosecution and a criminal record. An 

accompanying explanatory memorandum produced 

by DEFRA notes that this is part of a move to 

introduce a more proportionate and effective 

enforcement system. 

DEFRA emphasise that the EA will only accept 

enforcement undertakings when there is recognition 

by the offender of their failings and the harm 

caused by their offence. The EA will look for a clear 

commitment to future compliance by the offender 

and for evidence that restoration efforts are being 

made. In the event of failure to comply with an 

enforcement undertaking, the EA is entitled to 

prosecute for the original offence. DEFRA notes that 

the amendment’s primary impact will be to make 

responses to non-compliance fairer and to offer an 

alternative to prosecution that should cause less 

reputational damage.

For further information please contact Michael 

Barlow, Partner, on +44(0)117 902 7708 or email: 

michael.barlow@burges-salmon.com

Environmental permitting

“The EA will look for a clear 

commitment to future compliance by 

the offender and for evidence that 

restoration efforts are being made.” 
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Air quality
ClientEarth case against UK Government 
to return to Supreme Court
The ClientEarth case against the UK Government concerning 

illegal levels of air pollution will be heard in the Supreme Court on 

16 April 2015. This case concerns air quality standards and the 

levels of nitrogen dioxide pollution in the UK. The case had been 

referred to the European Court of Justice by the Supreme Court 

for questions relating to enforcement and potential remedies under 

Directive 2008/50/EC on ambient air quality. The High Court and 

Court of Appeal had previously declined to take action against 

the Government, despite the Government admitting a breach of 

current EU air quality limits.

The judgment of the European Court of Justice was firmly in 

favour of ClientEarth, and held that the UK must achieve air quality 

standards in the ‘shortest time possible’, leading to the future 

hearing of this case in the Supreme Court.

If the case is successful, the Government will have to produce a 

new plan for dealing with nitrogen dioxide pollution. At present, 

legal limits for nitrogen dioxide will not be met by the UK until  

2030, despite compliance under the Directive being required by  

1 January 2015.

For a more detailed article on the background to the Supreme 

Court and European Court of Justice cases against the UK 

concerning air pollution and breaches of air quality legislation 

please see our recent In-House Lawyer article Failing Heath: why 

air quality legislation is not working.

Swiss International Airlines AG v Secretary 
of State for Energy and Climate Change
In February 2014, the High Court refused permission for Swiss 

International Airlines AG (Swiss Air) to bring a judicial review 

challenge to the Greenhouse Gas Emissions Trading Scheme 

(Amendment) Regulations 2013, which implemented the EU Stop 

the Clock Decision 2013 in the UK.

Switzerland was one of a small number of non-EEA countries that 

did not benefit from an EU decision to suspend airline operators’ 

emissions trading scheme (ETS) obligations for flights to and 

from most countries outside the European Economic Area (EEA), 

known as the ‘Stop the Clock Decision 2013’. The ETS was not 

suspended for flights between EEA states and Switzerland, and 

Swiss Air felt they had been particularly affected by this decision, 

bringing a challenge to the UK High Court. 

In 2014, the High Court ruled that the challenge was invalid 

because the EU law principle of equal treatment did not apply to 

differential treatment by the EU towards third countries. However, 

on 1 April 2015 the Court of Appeal ruled that Swiss Air should 

be granted permission to apply for judicial review. Rather than 

challenging the Stop the Clock Decision itself, Swiss Air argued 

that the Greenhouse Gas Emissions Trading Scheme (Amendment) 

Regulations 2013, enforcing the Stop the Clock Decision in the 

UK, are invalid. As a result of this victory for Swiss Air in the Court 

of Appeal, the questions of whether the Stop the Clock Decision 

2013 infringes the general EU principle of equal treatment, and 

if so, what remedy must be provided to a claimant in Swiss Air’s 

position, are to be referred to the Court of Justice of the European 

Union. 

For further information on air quality issues and regulation 

please contact William Wilson, Barrister on +44 (0)117 939 

2289 or william.wilson@burges-salmon.com

New rules about environmental permits 
for combustion installations with a total 
thermal input greater than 20 megawatts 
An amendment to the Environmental Permitting Regulations for 

England and Wales came into force in March 2015 requiring 

any application for, or variation of, an environmental permit for a 

combustion installation (with a net thermal input greater than 20 

megawatts) to include a cost-benefit analysis considering options 

for cogeneration (combined heat and power (CHP)) and waste heat 

recovery (energy from waste (EfW)) alongside single generation uses. 

The new rules apply to any permitted installation where one or 

more appliances operated by the same operator on the same site 

have a net thermal input exceeding 20MW (but do not apply to 

applications made before 21 March 2015). If this analysis shows 

CHP or EfW to be cost-effective, an environmental permit will 

be granted to the installation only if CHP or EfW measures are 

installed. 

The new rules have been adopted following a DEFRA consultation 

last year to implement the requirements of Article 14 of the EU 

Energy Efficiency Directive 2012, which requires Member States to 

adopt policies that encourage efficient heating and cooling systems 

and cogeneration. The rules are designed to ensure that operators 

make energy efficiency improvements to new and existing 

installations where such improvements are cost-effective. 

http://www.burges-salmon.com/practices/environment/publications/in_house_lawyer_article_september_2014.pdf
http://www.burges-salmon.com/practices/environment/publications/in_house_lawyer_article_september_2014.pdf


3

Chemicals
Classification, Labelling and Packaging 
‘CLP’ Regulation – 1 June 2015 deadline

From 1 June 2015 the CLP Regulation will be the only legal basis 

for the classification and labelling of substances and mixtures in 

the European Union. The CLP Regulation requires companies to 

classify, label and package their hazardous chemicals appropriately 

before placing them on the market. Council Directive 67/548/

EEC (Dangerous Substances Directive) and Directive 1999/45/EC 

(Dangerous Preparations Directive) are repealed with effect from 1 

June 2015. 

The CLP Regulation implements in the EU the Globally Harmonised 

System ‘GHS’ that applies globally under the sponsorship of the UN. 

Geert Dancet, Executive Director of the European Chemicals 

Agency (ECHA) has said: “An enormous number of products must 

be re-labelled to comply with CLP, including consumer items, such 

as paints and detergents, as well as industrial mixtures.”

ECHA is urging companies to act now so as to achieve compliance  

and has produced a number of materials to emphasise this. ECHA 

has reminded companies that to (re)classify and label mixtures they 

can: 

�� Use the information provided by suppliers in the safety data 

sheet (SDS).

�� Check ECHA’s Classification and Labelling Inventory to find 

out how others have classified and labelled the relevant 

substances.

�� Make use of the harmonised classification and labelling for the 

most hazardous chemicals on the EU market.

�� Use the classification and labelling information from suppliers if 

refilling, repackaging or reimporting hazardous chemicals into 

the EU without changing their composition. 

Biocidal Products Regulation –  
1 September 2015 deadline - apply now  
to stay on the market 

From 1 September 2015 biocidal products consisting of, 

containing or generating a relevant substance cannot be placed on 

the EU market if the substance or product supplier is not included 

on the relevant Article 95 List for that product type.

ECHA is urging companies to “Apply now to stay on the market”. It 

urges companies to:

�� Speak to their supply chain to see who should apply to be on 

the Article 95 List. 

�� Not to underestimate preparation time, especially for data-

sharing negotiations. 

�� Submit in time to allow ECHA to assess applications by  

1 September 2015 and allow sufficient time to give additional 

data if a draft decision is negative. 

ECHA has published a list of all pending Article 95 applications 

as at 31 March 2015, alongside the list of active substances and 

suppliers. 

“ECHA is urging companies to act now 

so as to achieve compliance and has 

produced a number of materials to 

emphasise this.” 
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Energy and power
Community Ownership  
Strategy announced
In January 2015, DECC announced the Government’s Community 

Ownership Strategy. This adapted the rules governing the Feed-

in Tariff (FiT) to allow larger solar projects which can no longer 

benefit from the Renewables Obligation to be split into two, as 

well as relaxing the rule that two sites must have separate grid 

and meter connections (MPAN’s) for each to qualify for the FiT, 

providing that one of the projects is community owned. This was 

welcome news. Many existing developers are now looking at the 

connection arrangements they have for 10MW sites thinking that 

they can share a grid connection with a 5MW community site. 

This does, however, raise the issue of how the grid connection 

arrangement itself is shared. A single MPAN arrangement also 

needs careful consideration when it comes to the power offtake 

(PPA) arrangements. It is unlikely that separate offtakes can be 

easily negotiated which has led to the idea of “pseudo MPAN’s”. 

For these form of community projects to piggy back off a  

single connection, the community project will need to be clear 

on how it intends to obtain funding and how it can rely on the 

availability of the grid connection, notwithstanding the connection 

offer and agreement is likely to be in the name of the original 

commercial developer. Burges Salmon has been at the forefront 

of developing a number of potential alternative structures which 

could be used. Ultimately, however, there will be an important 

role for the DNOs going forward to show a commitment to the 

Government’s Community Energy Strategy and adapt their 

connection offers, agreements and arrangements to give all 

parties the necessary protection and assurances to enable these 

projects to go ahead.

For more information on the interplay between shared grid 

connection agreements and the Community Ownership Strategy, 

please see our recent briefing  Shared grid connections - Do 

they work?

For further information on structuring shared grid connection 

arrangements or further details about Burges Salmon’s 

Renewable Energy practice, please contact Ross Fairley, 

Partner, on +44(0)117 902 6351 or email: ross.fairley@burges-

salmon.com

Contracts for Difference: an update
The final outcome of the first CfD auction was published by DECC 

on 26 February 2015. The total capacity procured was over 

2.1GW, at a cost of £315 million. Five different technologies - 

onshore and offshore wind, Advanced Conversion Technologies, 

Energy from Waste with CHP, and solar PV, were awarded a total 

of 26 contracts.

The final bid strike prices of the successful applicants, particularly 

on the solar side (where there was almost a 60% reduction on the 

administrative strike price), show that DECC’s aims of introducing 

competition and value for money for the consumer into the 

renewables subsidy appear to have been achieved.

Industry is now looking closely at the results as an indication of 

how the next auction, due to take place in October 2015, will  

play out.

Polymers registration under REACH?
A study has been presented to the European Commission and EU 

Member States’ competent Authorities for the REACH and CLP 

Regulations, setting out options for ways to bring polymers into 

the REACH Regulation’s Registration provisions. This would finally 

address a major piece of unfinished business from the negotiation 

of the REACH Regulation. This is a matter of very considerable 

importance to large numbers of businesses, and will need to be 

monitored carefully. 

The study proposes a regulatory category of Polymers of 

Low Concern, which could benefit from reduced regulatory 

requirements. It discusses various options for this kind of lighter 

touch regulation for this category. 

It also proposes grouping polymers into two categories, consisting 

of those with the same constituents, monomers and other 

substances, and those with different constituents. 

For further information on the CLP, REACH or other chemicals 

regulation issues please contact William Wilson, Barrister on 

+44 (0)117 939 2289 or william.wilson@burges-salmon.com or 

Simon Tilling, Senior Associate simon.tilling@burges-salmon.

com on +44(0)117 902 7794. 

For summaries of some other recent updates, please see our 

dedicated  Chemicals Regulation and Product Stewardship 

Briefing.

http://www.burges-salmon.com/sectors/energy_and_utilities/publications/shared_grid_connections_do_they_work.pdf
http://www.burges-salmon.com/sectors/energy_and_utilities/publications/shared_grid_connections_do_they_work.pdf
http://www.burges-salmon.com/sectors/diversified%20industrials/publications/chemicals_regulation_and_product_stewardship_update.pdf
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We have advised several clients on CfD. For further 

information, please contact Ross Fairley, Partner, on  

+44(0)117 902 6351 or email: ross.fairley@burges-salmon.

com, James Phillips, Partner, on +44(0)117 902 7753 or email: 

james.phillips@burges-salmon.com or Emma Andrews, Senior 

Associate, on +44(0)117 902 6697 or email: emma.andrews@

burges-salmon.com

Ofgem’s ECO2 and RO guidance  
reports published
Ofgem has published a series of guidance reports covering the 

administration and delivery of the second phase of the ECO 

scheme (ECO2), advice on the Renewables Obligation (RO) 

scheme for generators in the UK, and the early closure of the RO 

scheme to large scale solar photovoltaic (PV) power stations with  

a total installed capacity (TIC) of greater than 5MW. 

The ECO2 guidance, published on 1 April 2015, is of relevance to 

suppliers and to the broader supply chain, and covers the role of 

Ofgem as ECO administrator, the procedures that suppliers should 

follow to meet the requirements of the second phase of the ECO 

scheme, and the measures that qualify as contributions towards 

ECO targets. The ECO2 phase will run from 1 April 2015 to 31 

March 2017.

The RO guidance, published on 13 April 2015, covers the 

generating technologies that are eligible to receive Renewables 

Obligation Certificates (ROCs), how generators can secure 

accreditation, and the information required by Ofgem in order to 

issue ROCs. The guidance specific to large scale solar PV power 

stations follows the decision to close the RO scheme to these 

generators early, on 1 April 2015, and provides answers to some 

frequently asked questions about the closure of the scheme. The 

closure of the RO to these generators comes two years before the 

scheme closes to other renewable technologies.

For further information, please contact James Phillips,  

Partner, on +44(0)117 902 7753 or email: james.phillips@

burges-salmon.com

Nuclear round-up and Burges Salmon 
Guide to Nuclear Law - 2015
For a round-up of recent news in the Nuclear sector, please see 

the recently released Spring edition of our Nuclear Law Briefing.

In the briefing we are pleased to announce that the second edition 

of the Burges Salmon Guide to Nuclear Law (2015) is expected to 

be ready for distribution in early Summer this year. 

The second edition builds upon and updates the information 

set out in the first edition, and sees several chapters added, 

including chapters on SMRs and fusion. Some of the chapters 

are jointly written with industry experts, and delve into key detail. 

We are delighted that the second edition will also have a series of 

illustrations from well-known international lawyer and celebrated 

cartoonist Carlton Stoiber. 

For further information, to sign up to the Nuclear Briefing  

or to receive a copy of the book, please contact Ian Salter, 

Partner, on +44(0)117 939 2225 or email: ian.salter@burges-

salmon.com

http://www.burges-salmon.com/sectors/energy_and_utilities/nuclear/publications/nuclear_law_spring_2015.aspx
mailto:ian.salter%40burges-salmon.com?subject=
mailto:ian.salter%40burges-salmon.com?subject=
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New Guidance on Reporting Scope 2  
GHG emissions
On 20 January 2015 the World Resources Institute published 

new guidance for organisations reporting greenhouse gas (GHG) 

emissions from the electricity, steam, heat and cooling they 

purchase. These ‘Scope 2 Emissions’ had become increasingly 

difficult for organisations to report accurately, owing to the 

complicated array of low-carbon electricity supply alternatives. 

There had been no standardised approach on how emissions 

from, for example, power purchase agreements, renewable 

energy certificates and on-site generation should be reported. 

The uncertainty around reporting emissions had in turn made it 

hard for organisations to formulate GHG targets.

After four years of preparation and consultation, the GHG 

Protocol Scope 2 Guidance has been published with the 

goal of eliminating the uncertainty around reporting. It aims to 

standardise the way in which organisations report their Scope 2 

Emissions as counting towards emissions targets. It is anticipated 

this will also assist organisations in making more informed energy 

choices and investment decisions. Companies will now be able 

to assess different electricity procurement options properly 

based on their emissions profile and set GHG reduction targets 

grounded in accurate footprint data.

The GHG Protocol Scope 2 Guidance includes various case 

studies to demonstrate how the new arrangements should work 

in practice. In time it is hoped that the new guidance will help all 

organisations in reducing GHG emissions and increasing demand 

for renewable electricity. 

Financial Reporting Standards Updated
At the start of 2015, the UK Generally Accepted Accounting 

Principles (UK GAAP) were replaced with new accounting 

standards by the Financial Reporting Council. Accounting 

standards are used to determine how particular transactions 

should be reported in financial statements. Companies in the 

UK usually report in accordance with the UK GAAP, except in 

certain circumstances (for example, ‘small companies’ under the 

Companies Act 2006).

In the past, where environmental issues were reported, such as 

planned decommissioning projects or contamination liabilities, 

Financial Reporting Standard 12 (FRS 12), part of the UK GAAP, 

was used. However, the new standards brought in by the 

Financial Reporting Council, which include Financial Reporting 

Standard 102 (FRS 102), have replaced FRS 12. FRS 102 will 

now be the principal standard that companies will use when 

preparing their financial statements.

Section 21 of FRS 102 is the part of the new standards which is 

most likely to apply to the reporting of environmental liabilities. It 

broadly catches those liabilities whose timing or extent cannot 

be ascertained at that moment in time, as well as contingent 

assets and liabilities. In these circumstances, Section 21 does not 

depart radically from the reporting provisions under the FRS 12. 

It uses similar wording, providing that a company should report 

such liabilities only where:

1. The company has an obligation at the reporting date as a  

 result of a past event;

2. It is probable (that is, more likely than not) that the entity will  

 be required to transfer economic benefits in settlement; and

3. The amount of the obligation can be estimated reliably.

Section 21 of FRS 102 does not, however, contain the specific 

examples relating to decommissioning and contamination, as 

were given under FRS 12. The appendix to Section 21 does 

include some case studies that may have some bearing on the 

reporting of environmental liabilities.

Burges Salmon advises on all areas of environmental 

management and reporting. For further information, please 

contact Sam Sandilands, Associate, on +44 (0)117 307 6963 

or email: sam.sandilands@burges-salmon.com 

“Companies will now be able to assess 

different electricity procurement options 

properly based on their emissions profile.” 

Reporting and management
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Waste
Scotland gains powers to regulate its  
own landfill tax
From 1 April 2015 UK landfill tax ceased to apply to disposals 

made in Scotland. The Scottish Parliament (under the Devolution 

of Landfill Tax (Consequential, Transitional and Saving Provisions) 

Order) has been granted powers to regulate its own landfill tax. 

The changes are likely to affect registered landfill operators and 

environmental projects which receive money under the Landfill 

Communities Fund (LCF) (formerly the Landfill Tax Credit Scheme). 

The LCF enables landfill operators to receive tax credits in return 

for contributions made to certain approved environmental projects. 

UK operators will now be entitled to claim landfill tax credit for 

contributions to the LCF for projects in England, Wales or Northern 

Ireland only. In Scotland, an equivalent Scottish LCF scheme is to 

be introduced, under which operators will be eligible to claim tax 

credit against Scottish landfill tax liability for contributions made to 

Scottish environmental projects.

While Scottish Landfill Tax rates, at £82.60 per tonne for standard 

rate wastes and £2.60 per tonne for lower rate wastes, will initially 

be lower than UK Landfill Tax rates at £84.40 per tonne and £2.65 

per tonne, the cost of transporting waste is likely to reduce the 

potential for ‘waste tourism’ across the border. 

Transfer of WEEE, waste batteries and 
end-of-life vehicles enforcement from  
VCA to NMRO
On 1 April 2015, responsibilities for enforcement of waste 

electronic and electrical equipment (WEEE), waste batteries and 

end-of-life vehicles were transferred from the Vehicle Certification 

Authority to the National Measurement and Regulation Office 

(NMRO) (formerly called the National Measurement Office). The 

transfer brings together enforcement in relation to restriction 

on hazardous substances (RoHS), ecodesign regimes and 

requirements pertaining to the placing on the market of batteries 

in one place. While responsibility for enforcement has been 

transferred, the regulations remain unchanged, and those VCA 

staff responsible for enforcement have moved to the NMRO. This 

change is therefore unlikely to have a significant impact on the 

recycling industry. 

For further information, or to discuss any aspect of waste 

regulation, please contact Nick Churchward, Partner, on 

+44(0)117 307 6998 or email: nick.churchward@burges-

salmon.com

mailto:nick.churchward%40burges-salmon.com?subject=
mailto:nick.churchward%40burges-salmon.com?subject=
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Water
Water Act - commencement update
The Water Act originally received Royal Assent on 14 May 2014, 

and brought into force several key reforms in an attempt, amongst 

other things, to bring competition to the water industry. The Third 

Commencement Order to the Water Act 2014 (the Order) was 

made on 16th March 2015 bringing further provisions of the Water 

Act into force. 

Some key elements of the Water Act that have recently come into 

force as a result of the Order are:

�� Exit from the non-household market: The Order brings 

into force necessary powers for the implementation of the 

framework for incumbent water companies to exit from the 

non-household market when the market opens in April 2017. 

DEFRA plans to consult on draft regulations concerning this 

exit later this year. 

�� Water company charges: Ofwat are permitted to publish 

rules about water company charges for the provision of water 

mains and public sewers and connection costs. DEFRA are 

planning to consult later this year on guidance to Ofwat on the 

substance of these rules.

�� Strategic objectives: Ministers can now set out Ofwat’s 

strategic objectives for the upcoming financial year, which must 

be contained in the Ofwat Forward Programme. 

It is expected that further Commencement Orders will be made 

every six months, likely to be in April and October, from now until 

the opening of the retail market in April 2017.

Following on from this, Ofwat has published its Forward 

Programme for the year 2015 to 2016, in accordance with the 

Water Act. Some key highlights of the Forward Programme are:

�� The arrangements for the opening of the non-household retail 

market to competition in April 2017. 

�� Information on the development of water trading and 

abstraction reform.

�� How Ofwat are implementing further provisions of the Water 

Act and preparing for the 2019 price review. Ofwat have 

suggested that further changes will be needed to the way it 

sets prices for the 2019 review. 

�� A list of key dates for the establishing of an assessment 

framework for the sector in 2015-2016.

The full Forward Programme can be found at: http://www.ofwat.

gov.uk/aboutofwat/plans/rpt_fwd2015-16complete.pdf 

“The Water Act originally received Royal 

Assent on 14 May 2014, and brought 

into force several key reforms in an 

attempt, amongst other things, to bring 

competition to the water industry.” 

http://www.ofwat.gov.uk/aboutofwat/plans/rpt_fwd2015-16complete.pdf
http://www.ofwat.gov.uk/aboutofwat/plans/rpt_fwd2015-16complete.pdf
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Flooding updates 
There have been several recent updates relating to flooding 

legislation and guidance. 

The draft Flood Reinsurance (Scheme Funding and Administration) 

Regulations 2015, were laid before Parliament on 24 March 2015. 

Some key elements of the draft Regulations are: 

�� The scheme is proposed to commence operation on 1 April 

2016, lasting a maximum of 25 years. 

�� Many types of property will not benefit from the Scheme – 

including all commercial property, all property built since 1 

January 2009 and all buy-to-let property.

�� The premium for flood insurance through Flood Re will be 

calculated in accordance with the formula set out in the 

Regulations and a table of reinsurance premium thresholds set 

out in the schedule to the Regulations. This premium will be 

adjusted in accordance with the consumer price index. 

The regulations were accompanied by a Flood Re Scheme 

Document signed on 16 March 2015, which provides a description 

of the scheme and the framework for its administration. 

DEFRA has also published an updated version of the National 

Flood Emergency Framework for England, replacing the previous 

version published on 31 October 2013. The purpose of this 

document is to outline the approach of the Government when 

responding to flooding emergencies. Amongst other things, it 

identifies authorities which are responsible for managing flooding 

emergencies and details what their responsibilities are, as well as 

giving clear thresholds for response arrangements in the event of 

an emergency. 

Upcoming deadline for the  
EU framework directive 
Under the provisions of the EU Water Framework Directive, 2015 

is the year that Member States must achieve ‘good status’ as 

defined by the Directive. 

In a report published by the European Commission on 9 March 

2015 it has been suggested however that nearly half of EU surface 

waters are unlikely to achieve ‘good status’ this year. In particular, 

gaps in the monitoring of the chemical status of surface waters 

were cited as a main cause of this failure, with the status of over 

40% of water bodies unknown. 

For further information on our water practice please  

contact Michael Barlow, Partner, on +44(0)117 902 7708 or  

email: michael.barlow@burges-salmon.com; William Wilson, 

Barrister, on +44(0)117 939 2289 or email: william.wilson@

burges-salmon.com or Joanne Attwood, Senior Associate  

on +44(0)117 902 7257 or email: joanne.attwood@burges-

salmon.com
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R v Michael Edwards Jagger: 
Juries must understand the definition of 
“controlled waste”
Whether material qualifies as “waste” determines the extent of 

a contractor’s right to dispose of it. The Court of Appeal in this 

case was asked to determine whether a judge in the Crown 

Court had correctly directed the jury in summing up the meaning 

of “waste”. The Crown Court had convicted the appellant of 

depositing controlled waste without a permit, in breach of section 

33(1) of the Environmental Protection Act 1990. Material from 

one demolition site had been deposited into a void created by 

demolition on another site in order to shore up an adjacent  

public street. 

The definition of “waste” is complex. The 1990 Act defines it with 

reference to the Waste Directive 2008, which itself defines waste 

as “any substance or object which the holder discards or intends 

or is required to discard”. Interpreting this definition has been 

the subject of much case law and is aided by guidance from 

DEFRA and the Development Industry Code of Practice. Case 

law has demonstrated that circumstances exist in which waste 

may change its character and cease to be waste, provided the 

objectives of the 1990 Act and the Waste Directive are met. 

The appellant had argued before the Crown Court that the re-

use of the demolition material had taken it out of the category 

of waste and was consistent with the objectives of the Act and 

Directive. The judge however preferred not to overcomplicate the 

jury’s task by introducing matters from the European Directive. 

The Court of Appeal held that, whilst re-use did not automatically 

stop material from being “waste”, the circumstances in which 

this could happen were case-specific and a direction to the jury 

should have been tailored to the facts. The Crown Court judge 

had oversimplified his directions to the jury and his decision  

was quashed. 

Burges Salmon’s environmental team regularly advises on 

the implications of the definition of controlled waste. For 

further information please contact Michael Barlow, Partner, 

on +44(0)117 902 7708 or email: michael.barlow@burges-

salmon.com

Water companies must disclose 
environmental information
In 2013, the UK’s Upper Tribunal referred a case to the Court of 

Justice of the European Union (CJEU) for guidance on whether 

the Environmental Information Regulations 2004 (EIR) applied 

to water companies in the UK. Under the EIR, public authorities 

have a duty to disclose information of an “environmental” nature 

when requested to do so by a member of the public. 

In this case, Fish Legal, the legal body of the Angling Trust, and 

Emily Shirley, had requested environmental information from 

Yorkshire Water Services Ltd, United Utilities Plc and Southern 

Water Services Ltd. The companies, having been privatised in the 

1990s, declined to respond to the requests on the basis that they 

were not caught by the obligations of the EIR. 

The CJEU opined that companies should be considered as 

public authorities if they performed “public administrative 

functions” and “did not determine in a genuinely autonomous 

manner the way they performed [these] functions”. The CJEU 

further explained that entities do not determine their functions 

in a genuinely autonomous manner where government or other 

public administrations have the power to issue directions in 

relation to these entities or to appoint or remove members of their 

management bodies. The case subsequently went back to the 

Upper Tribunal which, on 16 February this year, determined that 

the water companies in question were in fact public authorities 

and answerable under the EIR. 

Spokespersons from the three companies have said that 

they welcome the clarity brought by this ruling and will seek 

to implement the provisions of the EIR. This case clearly has 

implications for water companies in the UK and may have 

implications for other companies providing a public service. 

For further information on obligations to disclose environmental 

information please see our recent In-House Lawyer Article on 

FOIA and EIR. 

For further information on our specialist environmental 

litigation practice, please contact Michael Barlow, Partner, 

on +44(0)117 902 7708 or email: michael.barlow@burges-

salmon.com, or Simon Tilling, Senior Associate, on +44 

(0)117 902 7708 or email: simon.tilling@burges-salmon.com

Case law update

http://www.burges-salmon.com/practices/environment/publications/burges_salmon_environment_team_published_in_the_journal_of_the_academy_of_european_law_era_forum.pdf
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Recent publications
13 January 
A-Z of issues in renewable energy projects (I to L)

20 January 
NuclearCONNECT - How can non-executive 

directors bring value to your business?

20 January 
NuclearCONNECT - Structuring joint ventures in 

the supply chain

20 January 
Laying down the law: beware illegal waste 

activities

9 February 
A-Z of issues in renewable energy projects (M to P)

12 March 
REACH: AG opinion on SVHCs in articles 

16 March 
Minimum energy efficiency standard for 

commercial buildings: issues for landlords  

and tenants

17 March 
Shared grid connections – Do they work?

25 March 
Nuclear Law – Spring 2015

31 March 
Enforcement Undertakings for breaches of permit 

In House Lawyer article - March 2015

Michael Barlow, Partner spoke at a UKELA Waste 

Working Party meeting on 21 January 2015 on the 

topic of Landlords’ liabilities for tenants’ waste and 

landowners’ liabilities for fly-tipped waste.

Burges Salmon hosted at our Bristol office on 28 

April 2015, a Renewable Energy Association 

event for developers and funders of solar projects 

“Succeeding with your solar CfD application in 2015 

- Lessons from Round 1”. For further details please 

visit the REA website.

Ross Fairley, Partner spoke at the Bristol Tidal 

Energy Forum in April on lessons learned from the 

MeyGen Tidal Stream Project. 
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New Partner joins the team
The team is pleased to welcome Nathan Curtis who 

joins the Environment and Energy team as a Partner 

(from 1 May 2015). Nathan specialises in energy 

projects and joins us from Clifford Chance where he 

was a Senior Associate.
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