
On 19 November 2014, the Competition and Markets Authority 

(CMA) launched a consultation on draft consumer protection 

law advice for Higher Education (HE) providers in relation to 

their dealings with undergraduate students.

The consultation followed recommendations issued by the OFT 

earlier this year in response to a Call for Information into the 

sector.  It is part of the consumer workstream that the CMA 

is conducting and forms part of a wider review which is also 

looking at the impact of the regulatory structure on competition 

in the market. 

The OFT Report
The OFT published the findings of a Call for Information (“CFI”) 

on the undergraduate HE sector in March 2014. The aim of 

the CfI was for the OFT to gain a better understanding of how 

choice and competition in the HE sector were working.

The OFT identified a number of issues concerning:

�� the way that students are able to access information 

regarding where to apply and what to study and how 

students are treated when they get to university.  Whilst 

the evidence did not suggest the HE sector is engaged 

in underlying bad practices and indicated some good 

examples of improvement, the OFT noted the significant 

scope for clarifying HE providers’ responsibilities under 

consumer protection law;

�� the convergence of student fees at £9k per annum and 

restrictions in choices in applying to universities. However 

in the absence of evidence of anti-competitive behaviour, it 

decided that no further action should be taken; and 

�� the complexity of the regulatory structure, particularly the 

fact that there are different regimes in place for different 

categories of HE providers. It recommended a review of the 

regulatory regime be undertaken in conjunction with various 

industry bodies and stakeholders. 

The CMA, which took over the responsibilities of the OFT in 

relation to market investigations from 1 April 2014, has now 

followed up on the recommendations in relation to student 

choice and fair treatment, and has published its draft advice. 

The CMA’s draft advice
The draft advice is intended to help HE providers understand 

how to comply with consumer law in their dealings with 

undergraduate students. It focuses on consumer protection 

legislation that will generally apply in relation to three key issues 

for students: information provision, terms and conditions, and 

complaints handling.

Information provision
The advice emphasises the need for HE providers to give clear, 

accurate, comprehensive and timely information to students, 

including:

�� giving students clear and accessible information about 

course content, structure and costs before they make a 

decision about which HE providers to apply to;

�� at the offer stage, drawing students attention to the HE 

providers’ full terms and conditions, and all necessary pre-

contract information about the course; and 

�� at the enrolment stage, flagging to students any information 

that has changed.

Terms and conditions
The advice states that the terms and conditions between 

HE providers and students should be accessible, fair and 

balanced. Examples of terms which may be unfair and therefore 

open to challenge include blanket terms which allow the HE 

provider:

�� an unreasonably wide discretion to vary course content, 

structure or fee;
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�� to limit its liability for non- or sub-standard performance of 

the educational service; and 

�� to impose academic sanctions against students for non-

payment of non-tuition fee debt, for example, withholding 

the award of degrees for non-payment of library fees. 

Complaint handling processes and 
practices
HE providers must ensure that their complaint handling 

processes and practices are clear and accessible to students, 

and must:

�� provide students with complaints handling information 

before they accept an offer; and 

�� ensure complaints procedures set out reasonable 

timescales for students to hear back about the complaint, 

and allow students to escalate the matter if complaints are 

not satisfactorily resolved.

The consultation
The CMA is seeking views from interested parties on the 

draft advice, particular in relation to the proposed unfair 

blanket terms.  More details can be found in the consultation 

document. 

The deadline for responding is Thursday 18 December 2014. 

Comment
Students are increasingly behaving as consumers, a point 

demonstrated by the recent consumer group Which?’s report 

on value for money within the HE sector, which concluded that 

there were “worsening perceptions of value for money” among 

students.  Which’s report highlights the fact that students’ 

consumer rights and student satisfaction levels go hand in hand. 

For those working in the HE sector, it is hoped that the CMA 

consumer protection advice will provide welcome guidance and 

certainty in a difficult area. 
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