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Background
On 11 August 2015, we published an article on the Supreme 

Court’s decision in Anson v HMRC Commissioners [2015] 

UKSC 44 where it was held that an individual taxpayer was 

entitled to double tax treaty relief in respect of his share of 

profits in a Delaware limited liability company (LLC).  

On 25 September 2015, HMRC released a response to this 

decision in a policy paper entitled: Revenue and Customs Brief 

15 (2015): HMRC response to the Supreme Court decision in 

George Anson v HMRC (2015) UKSC 44.

HMRC’s published view since before the Anson case is that 

US LLCs are not fiscally transparent for UK tax purposes.  

Accordingly, a UK member should be subject to UK tax on 

their distributions from the LLC rather than by reference to their 

share of the LLC’s profits as the profits arose.    

In coming to the conclusion that the taxpayer was entitled 

to double tax treaty relief, it was held in the Anson case that 

members of the US LLC became automatically entitled to 

a share of the LLC’s profits as the profits arose prior to any 

distribution.  It was also found that a member’s interest in the 

LLC was not similar to an interest in share capital.  This was 

contrary to the HMRC published view.  

HMRC response
HMRC’s response reflects a very narrow interpretation of the 

Anson case.  In the response, HMRC simply concludes that 

the Anson case is specific to its facts; in particular, those 

regarding the rights of the taxpayer based on the Delaware 

LLC Act and the LLC agreement.  

HMRC says that where US LLCs have been treated as 

companies within a group structure then this will remain 

unchanged, and where a US LLC has itself been treated 

as carrying on a trade or business then this will also remain 

unchanged. 

In addition, HMRC proposes to continue its existing approach 

to determining whether a US LLC should be regarded as 

issuing share capital.  For individuals claiming double tax relief 

and relying on the Anson case, HMRC will consider these on 

a case by case basis.    

While the policy paper may offer some relief for those LLC 

members not wishing to go through the trouble of reviewing 

their current tax status, the policy paper does not appear to be 

helpful in making the legal analysis any more certain for others.  

It contains neither additional guidance nor any clarification of its 

previously published view.    

Comments
Going forward, UK members of non-UK LLCs (and other see-

through entities) will need to carry out a proper analysis on the 

basis of their particular LLC arrangements and constitutional 

documents, taking into account the principles in the Anson 

case on the one hand, and the HMRC guidance on the other.  

Determining the correct tax treatment may not be straightforward 

and could mean considerable differences in tax treatment.

On another point, this case throws up some interesting questions 

of when HMRC views can be relied on.  

In practice, taxpayers could find themselves in one of the 

following four (practically, three) situations depending on whether 

HMRC’s views are favourable to you or unfavourable to you.

http://www.burges-salmon.com/Practices/tax/14278.aspx
http://www.burges-salmon.com/Practices/tax/14278.aspx
http://www.burges-salmon.com/Practices/tax/14278.aspx


BRM1005 11 15

John Barnett 
Partner

+44 (0) 117 902 2753
john.barnett@burges-salmon.com 

Contact
For more information or assistance, please contact:

Burges Salmon LLP, One Glass Wharf, Bristol BS2 0ZX   Tel: +44 (0) 117 939 2000   Fax: +44 (0) 117 902 4400   
6 New Street Square, London EC4A 3BF   Tel: +44 (0) 20 7685 1200   Fax: +44 (0) 20 7980 4966

www.burges-salmon.com

Burges Salmon LLP is a limited liability partnership registered in England and Wales (LLP number OC307212), and is authorised and regulated by the Solicitors Regulation Authority. It is also regulated by the Law Society of 
Scotland. Its registered office is at One Glass Wharf, Bristol BS2 0ZX. A list of the members may be inspected at its registered office. Further information about Burges Salmon entities, including details of their regulators, is set 
out in the ‘Who we are’ section of the Burges Salmon website at www.burges-salmon.com.

© Burges Salmon LLP 2015. All rights reserved. Extracts may be reproduced with our prior consent, provided that the source is acknowledged. Disclaimer: This briefing gives general information only and is not intended to be 
an exhaustive statement of the law. Although we have taken care over the information, you should not rely on it as legal advice. We do not accept any liability to anyone who does rely on its content.

Data Protection: Your details are processed and kept securely in accordance with the Data Protection Act 1998. We may use your personal information to send information to you about our products and services, newsletters 
and legal updates; to invite you to our training seminars and other events; and for analysis including generation of marketing reports. To help us keep our database up to date, please let us know if your contact details change 
or if you do not want to receive any further marketing material by contacting marketing@burges-salmon.com.

You choose to rely on it

You may wish to seek specific HMRC 
clearance and/or you may wish to keep 
evidence that you have relied on HMRC’s 
view in the event that, for example, a 
subsequent case overturns HMRC’s view 
and HMRC seeks to tax you.  If your 
circumstances eventually lead to making 
a ‘legitimate expectation’ claim against 
HMRC, then it will be important that you 
can show detrimental reliance on the 
HMRC guidance.

It is unrealistic that you would choose to 
dispute HMRC’s views where those views 
are favourable to you! 

You choose to dispute it

HMRC view is favourable

You choose to follow it

You may wish to make a white-space 
disclosure noting what you have done 
in case a subsequent case overturns 
HMRC’s view.  This may help preserve 
your ability (as best you can) to re-open 
things subsequently.

You will generally need to make detailed 
white-space disclosure on the tax return 
explaining what you have done.  You may 
wish to seek specific HMRC clearance 
based on your particular circumstances.

You choose to dispute it

HMRC view is 

unfavourable
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