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India signs the convention on 
supplementary compensation for 
nuclear damage
On the 4 February 2016 India deposited its instrument 

of ratification of the Convention on Supplementary 

Compensation for Nuclear Damage (“CSC”) with the 

International Atomic Energy Agency. The CSC will 

come into force for India on 4 May 2016, 90 days after 

deposition of the instrument of ratification.

Since India’s nuclear program began the international 

supply chain has been reluctant to engage due to 

concerns over India's nuclear liability laws. Unlike most 

countries with an established nuclear programme, Indian 

law did not provide for the exclusive legal channelling 

of nuclear liability to the operator, leaving open the 

possibility that a contractor could face significant 

liabilities in the event of an accident.

The ratification of the CSC requires India to channel all 

nuclear liability to the operator on a strict liability basis, 

giving those members of the international supply chain 

based in CSC signatory states more confidence to engage, 

but for some commentators there remain significant residual 

concerns over the effectiveness of the channelling principle.

Another factor which continues to limit trade with India in 

relation to nuclear plant or materials is the fact that India 

remains outside the Nuclear Non-Proliferation Treaty due to 

its weapons programme. As such whilst ratification of the 

CSC will clearly encourage service providers to engage, the 

exchange of nuclear technology will remain limited under 

international law except within the parameters of agreed 

exemptions for civil nuclear programmes.
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Basic Safety Standards
New Basic Safety Standard Directive 
2013/59/Euratom
The current legal framework concerning the placing on the market, 

withdrawal and retrieval of what are referred to as “high-activity sealed 

radioactive sources” is based on Euratom Directive 2003/122 of 22 

December 2003 (“the HASS Directive”) which in itself supplements Euratom 

Directive 1996/29 of 13 May 1996 laying down basic safety standards for 

the protection and the health of workers and the general public against the 

dangers arising from ionising radiation (“the BSS Directive”). 

On the 5 December 2013 Euratom Directive 2013/59 was adopted, 

which from 6 February 2018, will repeal and replace: 

�� the BSS Directive;

�� the HASS Directive;

�� Directive 89/618/Euratom on informing the general public about 

radiation protection measures in the event of a radiological 

emergency;

�� Directive 90/641/Euratom on the operational protection of outside 

workers exposed to the risk of ionising radiation during their 

activities in controlled areas; and 

�� Directive 97/43/Euratom on the health protection of individuals 

against the dangers if ionising radiation in relation to medical 

exposure. 

The new BSS Directive will represent 

a major revision of the whole EU 

radiation protection legal framework, 

incorporating the main provisions of the 

HASS Directive and harmonising them 

with current IAEA International Basic Safety 

Standards and ICRP Guidance on Radioactive 

Sources. Although member states could implement 

stricter requirements in their national legislation, 

the significant modifications to the current HASS 

Directive include:

�� Adoption of a new definition of HASS to 

harmonise with the IAEA Code of Conduct on 

the Safety and Security of Radioactive Sources 

which essentially means that Category 1, 2 and 3 

radioactive sources must be controlled as HASS in 

the EU from 6 February 2018;

�� The activity measured is current activity rather than the activity when 

the source was first put on the market. This could affect when a 

source falls out of regulatory scope.

Security of radioactive sources, for example from mining operations in the 

Middle East and elsewhere, is becoming a focus for international attention.

Ian Truman is a Senior Associate with Burges Salmon’s nuclear law 

team advising a number of clients on their obligations in relation 

European and UK law. For further information, please contact Ian on 

ian.truman@burges-salmon.com tel. +44(0)117-939-2280.

Procurement law
In the UK, when certain public and quasi-public bodies and utilities purchase 

goods, services and works over a certain value, they must comply with 

certain procurement procedures prescribed by the Public Contracts 

Regulations 2015 (the “PCR”) and/or the Utilities Contracts Regulations 

2006 (the “UCR”). These regulations apply in England and Wales. There are 

equivalent Scottish regulations and the UCR are due to be updated during 

the course of 2016. The PCR applies to ‘contracting authorities’ which are 

government bodies and bodies governed by public law and the UCR applies 

to utilities such as electricity distributors which can be public or private.

Issuing tender documents
The authority or utility must generally issue a notice in the Official Journal 

of the European Union (known as OJEU) setting out the key features of the 

procurement process. 

Pre-qualification
Pre-qualification allows the evaluation and down-selection of bidders on 

the basis of the capability of each bidder to deliver the requirement. It is 

designed to sift out those suppliers that do not have the technical capability 

or economic and financial standing to perform the particular requirement. 

Award
The award stage consists of an assessment of the bidder’s proposed 

solution, having already established that it is capable of delivering the 

requirement. Under the PCR and UCR, purchasers must establish clear 

award criteria, in the tender documents, to decide which tender will deliver 

the “most economically advantageous tender” in terms of the quality and 

price of the proposal. Consequently it is crucial that purchasers evaluate the 

tenders in accordance with the criteria. 

Standstill
Once the evaluation has taken place, the purchaser must issue letters to 

all bidders including the bidder’s score and (in the case of the unsuccessful 

bidders) the identity the winning bidder and the scores awarded to it, 

together with a narrative on the comparative advantages and disadvantages 

of the winning bid. These letters trigger a ‘standstill period’ of at least 10 

days from the issue of the letters during which the purchaser is unable 

to sign the contract and unsuccessful bidders can consider whether to 

challenge the award.

Procurement challenges 
A procurement challenge is made by issuing a formal claim in the High 

Court and must demonstrate the unsuccessful bidder has suffered a 

loss resulting from of a breach of procurement law by the purchaser.  

mailto:ian.truman@burges-salmon.com
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The immediate effect of issuing a claim (before contract signature), is 

an automatic suspension of the procurement process which prevents a 

purchaser from signing the contract. If a claim is successful, the remedies a 

court may award include:

�� Damages: which can range from the supplier’s bid costs to its lost 

profit (or a proportion of it) as a result of not being awarded the 

contract, which can potentially be significant.

�� Ineffectiveness: the court may cancel all prospective obligations under 

a contract, although to date the court has never used this remedy.

Parent company liable for safety breaches of 
its subsidiary
During 2015, a parent company in the aerospace industry was found 

guilty of corporate manslaughter, following the death of an employee 

at the site of one of its subsidiaries.

CAV Aerospace was fined £600,000 after a stockpile of metal billets 

on the site of its subsidiary, CAV Cambridge fell, fatally crushing an 

employee. The investigation revealed the cause of the collapse to be 

unsafe storage of the billets, with stacks exceeding safe height limits, 

as a result of overstocking and insufficient space.

Corporate Manslaughter is committed when a gross breach of a 

duty of care which causes death is caused substantially by the 

way in which senior management organises its business. Although 

CAV Cambridge was the employer, it was CAV Aerospace that was 

considered to owe the primary duty. In this case the following points 

were determinative:

�� Management structure: The problem of overstocking had 

been identified by CAV Cambridge, but it was unable to alleviate 

this problem without engagement from CAV Aerospace. The 

management structure was such that the parent company was 

responsible for matters such as purchase orders and delivery. As a 

result, the subsidiary had no say over the level of stock it received.

�� Financial control: Similarly, the subsidiary had no finance 

department of its own, with the financial operation of the company 

being conducted by the parent, further reducing the independence 

of the subsidiary’s decision-making and blurring the separation 

between parent and subsidiary.

�� Ignorance of warnings: Prior to the incident, there had been six 

near miss reports logged with CAV Aerospace, none of which had 

resulted in any action or risk assessment being taken. The court 

heard from the prosecution, how the parent company had “failed to 

listen to repeated warnings about the dangers” which were “clear, 

unequivocal and repeated”. 

This case is an important reminder for all industries that there is no 

automatic protection from liability for health and safety failings just 

because a company divides itself into separate legal entities.  This is 

not to suggest that every parent company will be liable for the failings 

of its subsidiaries; the key question is whether the parent company’s 

arrangements and actions amount to taking on a direct duty to the 

subsidiary’s employees.

Ann Metherall is a partner in Burges Salmon’s health and safety 

team. For further information, please contact Ann Metherall on  

ann.metherall@burges-salmon.com tel. +44(0)117-902-6629.

�� Fines: If an ineffectiveness order is made a court must also apply 

unlimited fines aimed at dissuading purchasers from breaching 

procurement law in the future. 

Other impacts of a successful claim on a contracting authority, include 

adverse PR; the diversion of resources away from day-to-day functions; and 

the operational difficulties faced if the supplies or services cannot start on time.

Patrick Parkin is a Senior Associate in Burges Salmon’s public 

procurement team. For further information, please contact Patrick 

on patrick.parkin@burges-salmon.com tel. +44(0)117-307-6959.
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A report from the Institution of Mechanical 
Engineers warns of worsening UK electricity 
supply gap
A recent report from the Institution of Mechanical Engineers has concluded 

that “under current policy, it is almost impossible for the UK electricity 

demand to be met by 2025”. Citing the closure of coal-fired plants by 2025 

in combination with the recent closure of a number of the UK’s ageing 

nuclear power stations, the report suggests the UK will be facing a 40-55% 

electricity supply gap by 2025. The report also questions the feasibility of 

the government’s current plan to plug this gap with new gas fired power 

stations, pointing out that 30 such plants would have to be constructed in 

the next 10 years with only 4 having been built over the last decade.

The growing risk of cyber attack
The risks of using the internet are well known to us all but there is increasing 

concern regarding the possibility of cyber-attacks aimed at civil nuclear 

infrastructure in the UK and across the world. 

In the UK the Centre for the Protection of National Infrastructure (CPNI) 

works with the Cabinet Office and lead government departments to drive 

the UK’s cyber security programme. The CPNI website contains a raft of 

guidance and recommendations of good practice which should be the 

starting point for anyone interested in this topic (www.cpni.uk/advice/cyber/).

A recent report by Chatham House has emphasised the dangers of cyber-

attacks on nuclear facilities. With new plants becoming more digitalised 

and a general lack of awareness of cyber vulnerability amongst operators at 

senior level, the report suggests that the risk of a serious attack is increasing.

Many people believe that standalone networks at nuclear sites (‘air-gaps’) 

provide the ultimate defence from online threats, but the report suggests 

this is wishful thinking, pointing out that the internet is now part of life with 

nearly all sites having virtual private networks to some extent, sometimes 

without the knowledge of senior personnel within the operating company.

It is also the case that a cyber-security policy is only as good as the people 

implementing it. Training of staff at all levels on issues such as bringing your 

own devices to work and use of flash drives are of critical importance. It is 

also important to consider the supply chain which may bring connected 

equipment onto a site.

The report recommends the following:

�� Development of guidelines for measurement of cyber security;

�� Dialogue with engineers and contractors including the dangers of 

setting up unauthorised data connections;

�� Implementation and enforcement of rules on ‘IT hygiene’;

�� Improvement of disclosure by encouraging anonymous information 

sharing and establishment of industrial computer emergency response 

teams; and

�� Encouragement of universal adoption of regulatory standards.

For further information on cyber-security and the extent of your 

regulatory obligations, please contact Ian Truman on  

ian.truman@burges-salmon.com tel. +44(0)117-939-2280.
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The Geological 
Disposal Facility for 
higher-activity waste 

Industry news

On 1 February 2016 DECC published a response to the consultation on 

its proposed Appraisal of Sustainability of the National Policy Statement 

for Geological Disposal of Radioactive Waste, Scoping Report.  The report 

addresses the proposed National Policy Statement (NPS) for Geological 

Disposal of Radioactive Waste, which will apply to geological disposal 

facilities and deep boreholes required to investigate potential sites for 

these facilities in England only. 

The scoping report provided an opportunity for selected stakeholders 

including the UK’s SEA Statutory Consultation Bodies to comment on the 

scope and the level of detail which should be included within the appraisal 

and subsequent Appraisal of Sustainability Report of the NPS. The final 

report will then be placed alongside the draft NPS for full public and 

parliamentary consultation expected in Spring 2016.

Patrick Robinson is a Partner in Burges Salmon’s planning team who 

for many years advised UK Nirex and latterly NDA on the GDF. For 

further information, please contact Patrick on Patrick.Robinson@

burges-salmon.com tel. +44(0)117-902-2740.

Comprehensive spending review – SMRs
In his Comprehensive Spending Review in November 2015, George 

Osborne committed to spending £250 million over the next 5 years in 

nuclear research and development which is to include a competition to 

identify the best value Small Modular Reactor (“SMR”) design for the UK. 

It is hoped that this will pave the way for building one of the world’s first 

SMRs in the UK in the 2020s.

SMRs are defined by the IAEA as reactors with an equivalent electric power 

of less than 300MWe, which means that they encompass a broad range of 

reactor sizes and potential uses. The factory construction of larger SMRs 

aims to reduce lengthy construction times, compared to larger plants and 

to start generation to help fund the purchase of further modules. 

To date, reports on SMRs have focussed heavily on technical developments 

and have paid less attention to the regulatory framework in which SMRs will 

operate, which is considered by the IAEA and 

others to be one of the main challenges to 

SMR deployment.

William Wilson has published a 

number of articles on SMRs 

including a section in Chapter 3 

of the Second Edition of the 

Burges Salmon Guide to 

Nuclear Law. For further 

information, please 

contact William on william.

wilson@burges-salmon.com 

tel. +44(0)117-939-2289.

Related news
Westinghouse ready to make SMR fuel in 
the UK
On 7 January 2016 Westinghouse announced that its Springfields 

plant in the UK was ready to begin manufacturing fuel assemblies 

for SMRs.

Last year Westinghouse proposed a partnership with the UK 

government under which it would contribute its SMR conceptual 

design and then partner the UK government and industry to 

complete, licence and deploy it.

The Westinghouse design is for a 225 MWe integral pressurized 

water reactor with all the primary components located inside the 

reactor vessel.

NuScale SMR can used mixed oxide-
plutonium oxide fuel
A study undertaken by the UK’s National Nuclear Laboratory on 

behalf of NuScale has confirmed that NuScale’s SMR, an 160 MWt, 

50 MWe integral pressurized water reactor, could use MOX “with 

minimal effect on the reactor’s design and operation.”

The study suggested that a 12 module Nuscale SMR could consume 

a 100 tonne stockpile of plutonium in 40 years whilst generating 

approximately 200 million megawatt-hours of electricity. 

The US Department of the Environment 
open consultation on a consent based 
approach to siting a geological disposal 
facility in the US
A consent based approach to siting is essentially the same as 

volunteerism in the UK, involving a staged process of engagement 

between the government and potential host communities with the 

aim or identifying appropriate sites for a number of waste disposal 

facilities.

A ‘kick off’ meeting was held in Washington on 20 January 

2016 which will precede a number of meetings 

across the US culminating in a 

report in late 2016 

outlining the input 

from the public and 

how it will inform 

the consent-based 

siting process going 

forwards.

First Taishan 
EPR completes cold 
testing
Unit 1 of the Taishan nuclear power plant in China has completed 

cold testing. Cold testing includes the start-up of fluid and support 

systems and the collection of operational data on equipment to 

ensure the compatibility of operation with interfacing systems and to 

verify the functional performance of these systems.
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Hualong One fuel assembly undergoes 
irradiation testing
A prototype fuel assembly for use in China’s Hualong One reactor 

design has completed its first irradiation test. The China National 

Nuclear Corporation (CNNC) is in the process of constructing two 

Hualong 1 reactors at Fuqing in Fujian province and Fangchenggang 

in Guangxi province. In December CNNC and China General 

Nuclear agreed a 50-50 joint venture to promote the Hualong 

reactor abroad. 

Radioactive Waste Inventory 2016
The radioactive waste inventory is a national record of radioactive 

waste and materials in the UK. The inventory contains information 

concerning radioactive wastes that exist at a point in time, 

radioactive wastes expected to arise in the future and other 

radioactive materials. The last inventory was compiled in 2013 and is 

due to be updated this year.

The inventory is used as essential baseline information for a 

number of government policy decisions relating the management 

of radioactive wastes and materials including cost estimates for 

construction of a geological disposal facility for higher activity wastes.

ONR recruiting new Chief Nuclear 
Inspector
On the 19th January 2016 Adriènne Kelbie joined the ONR as its new 

Chief Executive replacing Les Philpott who had been Acting Chief 

Executive since the departure of John Jenkins on the 1 March 2015.

As Chief Executive, Adriènne will also be ONR’s Accounting Officer, 

directly accountable to Parliament for the effective management of 

ONR resources.

Acting Chief Nuclear Inspector Richard Savage will continue to be 

accountable for all regulatory decisions.

Drigg gets revised Environmental Permit
Back in October 2013 LLW Repository Limited, the site licence 

company for the UK’s National Low Level Waste Repository at Drigg, 

submitted an application to vary its existing environmental permit 

which was originally granted in 2006.

In 2010 LLW Repository Limited completed the construction of Vault 

9 at Drigg but under the existing permit it could only be used for 

storage rather than disposal of LLW. 

From the 1 November 2015, when the varied permit came into 

force, disposal of LLW in vault 9 was finally permitted which was a 

key objective of NDA when awarding the contract for managing the 

repository in 2008.

Last fuel leaves Oldbury site
A significant milestone in the decommissioning of Oldbury nuclear 

power station was reached on 7 January 2016 as the final flask of 

fuel was dispatched for reprocessing at Sellafield.  Built in the mid-

1960s and commencing operation in the autumn of 1967, Oldbury 

remained in service for over 40 years before being finally closed 

in 2012.  During its operational life the station produced a total of 

approximately 137.5 TWh of electricity.

Last Magnox station closes at Wylfa 
30 December 2015 marked the end of an era in nuclear history as 

the world’s last Magnox reactor – at Wylfa on Anglesey – ceased 

operation.  Wylfa was the largest and last to be built of the UK’s 

fleet of Magnox reactor power stations, commencing operation in 

1971 with a 1000 MWe capacity.  The closure of Wylfa’s Unit 1 on 

30 December followed the closure of Unit 2 in 2012.  In total, Unit 1 

ran for five years longer than had been originally envisaged, primarily 

due to the development of the innovative Inter-Reactor Fuel Transfer 

(“IRX”) process, which saw partially used fuel moved from Unit 2 

to Unit 1, the production of Magnox fuel having ceased in 2008.  It 

has been estimated that the additional revenue from the Wylfa life 

extension, along with that derived from an extension to the life of the 

Magnox station at Oldbury, is somewhere in the region of £1 billion 

and this sum will be used to defray clean-up and decommissioning 

costs.  Over the entire course of its life, Wylfa produced some 232 

TWh of electricity.

US ratification of Amendment to 
CPPNM 
On 31 July 2015, the USA formally ratified the Amendment to the 

Convention on the Physical Protection of Nuclear Materials (CPPNM), 

a move welcomed by IAEA Director General Yukio Amano, who 

described it as “an important step to bolster nuclear security around 

the world”.

Two thirds of the IAEA’s 167 members must ratify the Amendment 

in order for it to be brought into effect. Following the most recent 

ratifications by Iceland, Morocco and Euratom, a total of 91 states 

have ratified the Amendment meaning a further 21 states must ratify 

before it comes into effect.

Burges Salmon news
Nuclear law and regulation Training 
Burges Salmon has developed a flexible modular nuclear law and 

regulation training package, adaptable to client needs, which can be 

broken down into one or two week sessions as required.

In the course of this training we aim to cover the main issues of 

nuclear law and regulation addressed by the IAEA nuclear law 

handbooks, adapted as necessary to the different needs and 

stages of different jurisdictions and clients in nuclear companies, 

regulators and NEPIOs, and delivered in-country wherever required.  

We always aim to include and incorporate local legal expertise, so 

as to adapt and make the training material as relevant as possible 

to individual constitutions and legal frameworks.  The advantage 

of this approach is that it offers the opportunity for much wider 

participation by national stakeholders than individual courses based 

in one country in Europe.

For further information, please contact William Wilson, Barrister 

on William.wilson@burges-salmon.com tel. +44(0)117-939-2289.
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Burges Salmon sponsors Women 
in Nuclear
Burges Salmon was proud to sponsor Women in 

Nuclear UK’s (WiN UK) first table at the Nuclear Industry 

Association Dinner on 3 December.  WiN UK has over 

700 members and is one of thirty chapters of Women 

in Nuclear Worldwide. WiN UK’s mission is to address 

gender balance in the nuclear industry, improve the 

representation of women in leadership and to engage 

with the public on nuclear issues. The table was hosted 

by WiN Vice Chair Jack Gritt and was attended by 

members of the WiN executive committee and guests 

from the nuclear industry including Paul Browne and Ella 

Curnow from Burges Salmon’s nuclear team. 

Burges Salmon has kicked off its continued support 

for WiN in 2016 by sponsoring the second National 

Conference for WiN UK on 2 February in Westminster.  

The theme for the 2016 conference was “Addressing 

Gender Balance in the Nuclear Industry”. Ella Curnow 

and Elsa Hadley from Burges Salmon’s nuclear team 

attended the conference.   

Burges Salmon 
Guide to Nuclear 
Law 2nd Edition
The second edition of the 

Burges Salmon Guide to 

Nuclear Law was published 

in 2015, and is available 

on application to Ian Salter, 

Partner, Head of Nuclear.

This edition has been greatly expanded and extensively 

updated and revised, and benefits from a number of 

external contributions from leading technical as well as 

legal experts in the field.  

For further information about this edition, please 

contact Ian Salter, on ian.salter@burges-salmon.com tel 

+44(0)117-9239-2225.
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