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Regulatory
Three way contest
The employer is the clear winner in the Regulator’s 

latest annual statement on funding.  But the statement 

is only a holding measure pending a revision of the 

code of practice on funding once the Regulator’s new 

objective of supporting sustainable growth is in place. 

The statement is addressed to schemes with valuations 

in the next year or so but applies more generally too.  It 

is markedly more friendly to employers than previous 

statements in:

n acknowledging that “trustees may need to make 

greater use of the flexibilities available” in the 

funding legislation;

n explicitly accepting a flexible approach to the 

discount rate for technical provisions as well as 

investment returns for the recovery plan;

n recognising that it will often be questionable 

whether current employer contributions can 

be maintained and that trustees might limit any 

demand for higher contributions to a level that 

does not “damage any future plans that grow the 

covenant to the scheme”;

n expressly saying trustees may need to “consider 

whether it is appropriate to agree lower 

contributions” as well as a longer recovery plan;

n emphasising a new theme of trustees considering 

“the overall risk management of the scheme”, and 

incorporating into their thinking the employer’s 

ability to support the scheme.  This would lead to 

trustees taking “an appropriate level of risk… that is 

neither overly prudent nor overly optimistic”; and

n acknowledging that the Regulator will move to 

weighing up a wide range of risk factors rather than 

relying on specific triggers for intervention.

The  Regulator’s proposed growth objective is in the 

Pensions Bill.  In relation to funding, it is “to minimise 

any adverse impact on the sustainable growth of an 

employer”.  This will be in a three way contest with the 

existing objectives to protect members’ benefits and to 

limit claims on the PPF. 

In holding the balance between these objectives, the 

Regulator is likely to have to make some fine judgments.  

With the move away from specific triggers to wide ranging 

risk assessment, it may have difficulty maintaining a 

consistent approach from scheme to scheme.  One 

result could be an increased risk of legal challenge to the 

Regulator’s decisions through judicial review.  

EU law requires the UK to demand prudent provisioning 

by DB schemes.  The Government is at risk of legal 

action from individuals if its legal and regulatory 

arrangements prove to be insufficiently demanding.  It 

will not want the regulatory bar lowered too far. 

Reporting late contributions
As we go to press the Regulator has published revised 

codes of practice and guidance about reporting late 

contributions.  Auto-enrolment is the main driver.  

In relation to occupational pension schemes the headline 

changes from the existing code and guidance are:

n less emphasis on reporting late payment to the 

Regulator and more on trustees having processes 



for monitoring and enforcing correct and timely payment.  These 

should be risk-based and proportionate to the circumstances of 

the scheme and the employer(s).  They should include a facility 

to reconcile amounts received with what should have been paid, 

though trustees can take a risk-based decision on how frequently 

to carry out a reconciliation; 

n stress on the important but different roles all parties have in 

ensuring contributions are paid correctly - the employer, the 

trustees, the member and the Regulator.  Trustees have the lead 

role in recovering unpaid amounts.  If they are unsuccessful, the 

Regulator will consider using its powers; 

n trustees should have a system for reminding employers if 

contributions are late (with at least three attempts to make contact 

in 90 days);

n trustees’ basic obligation to report late payment to the Regulator 

will arise when they have reasonable cause to believe an employer 

is unwilling to pay.  As a longstop, they should report in any event 

when payment is 90 days late.  The deadline for reporting to 

members remains within 30 days of reporting to the Regulator; and

n by March 2015, all reports should be done online using a standard 

form.

Some trustees may find the new code asks them to be significantly 

more proactive over contributions than they have been in the past.  The 

more employers participate in a scheme and the more various their pay 

structures, the more involved the trustees’ task is likely to be.   

A number of proposals included in the consultation draft of the code 

have been dropped.

There is also a new code and guidance on contributions to personal 

pension schemes.

Both codes are expected to come into force in the autumn after they 

have been approved by Parliament.

Legal
Pensions Bill
The Pensions Bill now going through Parliament looks to legislate on 

these topics:

n the single-tier state pension (from April 2016);

n the abolition of contracting-out for DB schemes from the same 

date, including protecting accrued contracted-out rights and 

creating a unilateral power for an employer to amend  its scheme 

(without trustee consent) to increase  members’ contributions 

and/or to reduce future accrual to take account of the employer’s 

increased NIC cost;    

n the next step in the rise in state pension age (SPA), taking the 

legislated position to: 

- women - to 65 by November 2018,

- men and women - to 66 by 2020 and to 67 between 2026 

and 2028,

- subsequent rises to be based on reviews at five year intervals 

that take account of life expectancy data and other relevant 

factors;

n the automatic transfer of small DC pots when a member leaves a 

scheme (“pot follows member”):

- the Bill has only outline provisions, leaving the detail to follow in 

regulations,

- immediate vesting in DC schemes, ruling out short service 

refunds.  This will apply to members who join after this part of 

the Bill is brought into effect;   

n a new statutory objective for the Regulator to support funding 

arrangements in DB schemes that allow the employer’s business to 

grow sustainably;

n a power for the DWP to make regulations prohibiting financial or 

other incentives to members to transfer out; and

n auto-enrolment:

- a wider power to create general exceptions from auto-

enrolment for particular categories of workers,

- stronger powers to control charges by auto-enrolment 

schemes,

- correcting snags in the way postponement works with hybrid 

schemes.

The Government will be hoping the Bill is passed into law sooner than 

later because it contains powers it is keen to use. 
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Solvency II        
As widely reported and welcomed, the EU has dropped 

the idea of requiring occupational DB pension schemes 

to be funded to the level that will be required of insurers.  

Technically, the proposal has been withdrawn for further 

study.  But it may well be more final than that.

Meanwhile the EU is going ahead with a revision of other 

aspects of the Pensions Directive (that underlies large 

parts of the Pensions Act 2004).  In the autumn we can 

expect draft changes to the Directive’s requirements 

over scheme governance and national regulatory 

systems.  What the changes will be and whether they 

will affect UK schemes remains to be seen.    

Law on unintended consequences        
The Supreme Court has decided the courts have 

become too liberal in stepping in to set aside or 

adjust trustees’ decisions that have had unintended 

consequences.  

In future, courts will only be able to do this where 

trustees acted within their discretionary powers but 

after a decision making process that was so seriously 

inadequate that it amounted to a breach of their 

trustee duties.  

By excluding occasions when trustees’ decision making 

was imperfect but still consistent with their duties, the 

Supreme Court has reduced the number of trustees 

who will be able to apply for the court’s help to correct 

a slip-up.  

A note about the Supreme Court’s decision in Futter 

v HMRC and Pitt v HMRC is available here: http://

www.burges-salmon.com/Practices/disputes_and_

litigation/Publications/Trust_update_Mistake_saves_

the_day_for_Mrs_Pitt.pdf

GMP equality        
The Government has confirmed it will go ahead with 

legislation requiring equalised GMPs for men and 

women. But it will not legislate until it has explored GMP 

conversion as a possible middle way.  

For the headlines, see our email alert here: http://

www.burges-salmon.com/practices/pensions_and_

incentives/news/news_item.aspx?id=10783

DC charges       
The Government’s decision to ban “consultancy 

charging” may cause preparations for auto-enrolment to 

stutter.  Consultancy charging replaced commission as 

a form of remuneration but still involves members of a 

scheme paying for advice to the employer about setting 

up the scheme through a levy on their accounts.  

When it is introduced, the ban will apply to (trust-based) 

occupational pension schemes and well as (contract-

based) personal pensions schemes.

In a separate initiative, the Office of Fair Trading is 

studying how well the DC market serves the interests of 

employers and members.  Charging is one issue.  The 

OFT’s report is due in August.

The Government has said it will then carry out a 

consultation on DC provision that will include a proposal 

for a cap on charges.     

Meanwhile, a number of bodies, including the NAPF 

and the ABI, have been pressing for greater clarity and 

transparency over the cost of DC provision.     

These cost issues are increasingly important as auto-

enrolment fuels demand for affordable DC schemes and 

for good DC performance.
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