
Aspect Contracts (Asbestos) Ltd v Higgins Construction 

Plc has been in the legal and construction news since it 

first went to court in February 2012. The Supreme Court 

has now given judgment in this long running dispute.

In 2004, Aspect contracted with Higgins to provide 

an asbestos survey and report on some maisonettes 

that Higgins was redeveloping. The dispute arose 

when Higgins found asbestos in the maisonettes that 

Aspect had not identified in its report. The Scheme 

applied to the adjudication that followed.

Higgins argued that Aspect had breached its 

duty of reasonable skill and care in carrying out 

the asbestos survey. The adjudicator agreed and 

awarded Higgins £490,627 plus interest of its 

original claim for £822,482 plus interest. In August 

2009, Aspect paid Higgins £659,017.

So far, so normal. But that wasn’t the end of it: 

the Act and the Scheme say that an adjudication 

decision will be binding until finally determined by 

legal proceedings, arbitration or by agreement.  

Higgins took no steps to recover the balance of 

its claim; neither did it agree with Aspect that the 

adjudicator’s decision would be final.  

Time ticked on and the limitation period for Higgins 

to recover the balance ran out under the usual rules 

on limitation, at the latest, in early 2011. But in April 

2012, Aspect started proceedings to recover the 

money it had paid to Higgins in the adjudication. It 

argued that payment hadn’t been due on the merits 

of the original dispute. Higgins counterclaimed the 

balance of its original claim. Aspect argued that the 

counterclaim was time-barred and had been since 

early 2011 at the latest.
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The Supreme Court grapples 
with adjudication

At first instance, HHJ Akenhead decided that there was 

no implied term for repayment of the money paid by 

Aspect which it could show had not been due on its 

merits. The Court of Appeal thought otherwise and said 

that the implied term would be subject to the usual six 

year limitation period running from the date of Aspect’s 

payment in August 2009. Higgins’ counterclaim for the 

balance of its claim was however time-barred because 

time started to run for that back in 2004.

On 17 June, the Supreme Court gave its judgment. It 

is an important decision for the construction industry 

because it provides that a party that pays money 

following an adjudication decision has six years from 

the date of the payment to have the dispute finally 

determined and claim its money back. This means 

that any potential counterclaim may have become 

time-barred much earlier.

The decision opens up a new avenue of strategic 

concern: a successful party in an adjudication will now 

have to have a clear understanding of the different 

limitation timetables in play for finally determining a 

dispute. It is inevitable that this will catch out some of 

those who, having been successful at adjudication, 

find themselves liable to repay the sums awarded 

years after the original event.



“Penalties”: a century on, is the law changing?
A recent case, ParkingEye, concerning a motorist’s appeal 

against a £85 charge for overstaying his two hour period of 

free parking in a private car park has (perhaps unexpectedly) 

potentially wide ramifications for the construction industry. The 

motorist in question, a Mr Beavis, argued in the Court of Appeal 

that the £85 charge constituted an unenforceable penalty, 

just as is sometimes argued in relation to liquidated damages 

clauses in construction contracts. 

The law on penalties is old: a century old, to be precise and is set 

out in the Dunlop Pneumatic Tyre case. Dunlop states that:

�� where a breach consists of a failure to pay a sum of money, 

and payment made as a result of such breach stipulates a 

greater sum, this will be considered a penalty;

�� where a number of different breaches (minor and serious) would 

result in a single flat sum payable by way of compensation, the 

presumption is that this is a penalty;

�� the fact that it may be difficult to accurately pre-estimate 

the loss suffered as a result of the breach does not 

preclude an arrangement being deemed a genuine 

liquidated damages clause.

But in ParkingEye the Court of Appeal moved away from the 

century old Dunlop approach and considered a number of different 

factors, both commercial and social. In particular:

�� the operator may suffer indirect losses as a result of the terms 

on which it operated the car park and therefore had a valid 

commercial interest in deterring overstaying;

�� any smaller penalty would be uneconomic to enforce against 

defaulting motorists;

�� the obvious benefits to consumers and businesses in having 

free car parking available for limited periods can be achieved 

only if there is a mechanism to ensure that the facilities are not 

abused by overstaying; 

�� whilst the £85 charge was a deterrent, it was not extravagant 

or unconscionable; and

�� it did not breach any duty of good faith (conditions of parking 

were clearly displayed) or take advantage of consumers’ 

weakness in misjudging time.  

The appeal was dismissed and the £85 charge was upheld as 

enforceable. Although the fee was a deterrent beyond mere 

compensation for the innocent party, the additional factors 

considered led to the conclusion that the provision was justifiable. 

However, Mr Beavis has been granted permission to appeal the 

judgment to the Supreme Court and this appeal will be heard 

alongside that of Cavendish Square Holding BV v Talal El Makdessi 

(another case on penalties).

The High Court decision in the El Makdessi case was interesting 

because it, in effect, added an extra “limb” to the test to see 

whether a clause was a penalty. El Makdessi states that where 

it was decided that even where an LDs clause cannot be shown 

to represent a genuine pre-estimate of loss suffered, it will not 

necessarily be unenforceable provided that:

(a) the clause is commercially justified; and 

(b) its predominant purpose is not to act as a deterrent against 

breach by the contractor.

So in July, the Supreme Court has the chance to revise the law 

on penalties: if the Supreme Court decides to go down the El 

Makdessi route, employers may well find it much easier to argue 

that LD clauses are not penalties because, even if the LDs are not a 

genuine pre-estimate of loss, the employer will have the additional 

El Makdessi arguments based on commercial justification and the 

predominant purpose to fall back on.

Judgment is not expected straight away following the hearing on 

21 July and we will do an update when it is published.

“the operator may suffer indirect losses 

as a result of the terms on which it 

operated the car park and therefore 

had a valid commercial interest in 

detering overstaying”. 
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Statements of truth: 
take them seriously!
Last month, the TCC considered a relatively unusual 

application for TCC business in GB Mineral Holdings 

Ltd v Short: an application for committal for contempt 

of court. This related to false statements made in the 

claimant’s reply and defence to counterclaim. The 

court documents were signed with a statement of truth 

authorised by an individual (Mr Short), an employee of 

the claimant.

HHJ Coulson set out the approach to be followed in 

such applications:

“First, is there a strong prima facie case of 

dishonesty? If yes, am I satisfied that the case is one 

in which the public interest requires that the committal 

proceedings be brought, and that the applicant 

is a proper person to bring them? Thereafter, I 

consider questions of disruption, oppression and 

proportionality, both in the context of the application 

as a whole and specifically as to the timing of any 

committal proceedings.”

In short, HHJ Coulson decided that there was a strong 

prima facie case of dishonesty, a strong public interest 

in bringing the committal proceedings and that to avoid 

disruption to the trial, any committal proceedings would 

not be held until after the trial.
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“...surprising that, in modern 

litigation, a firm of solicitors 

can still take a statement of 

truth so lightly”. 

HHJ Coulson finishes his judgment with a salutary 

footnote for the legal profession: even though Mr Short 

authorised the signing of the documents containing the 

false statements, the actual signing was carried out by 

the claimant’s solicitor. HHJ Coulson noted that it is “…

surprising that, in modern litigation, a firm of solicitors 

can still take a statement of truth so lightly”.

A reminder courtesy of the TCC for everyone involved in 

dispute resolution of the significant perils of not taking a 

statement of truth seriously.
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