
International arbitration is frequently chosen as the method 

for resolving disputes on international projects.  Contracts 

will often include an arbitration clause which puts the 

“seat” of arbitration (the place where any dispute will be 

heard or dealt with) in a location that is some distance 

from the project itself.  It is not unusual for projects based 

in the Middle East and Africa to select London or Geneva 

as the seat of any arbitration.

Sometimes, a party may need to move quickly to try to 

compel or prevent the other party from doing something, 

and will need the intervention of a court to do so. This will 

be the case if the arbitral tribunal is not yet constituted, or if 

it lacks the necessary power to do what the party requires.

For example, if a contract is terminated an employer may 

need “interim relief” (such as an injunction) from the Court to 

compel the disgruntled contractor to remove its people and 

equipment from site.  The question in these circumstances 

is can a party seek urgent interim relief in the courts of a 

country other than that where the arbitral seat is located?

This issue was considered in the case of U&M Mining 

Zambia Ltd v Konkola Copper Mines plc1. This concerned 

a copper mining project in Zambia with the seat of 

arbitration being located in England.  The terms of the 

contract contained an arbitration clause which said that 

the “place” of arbitration would be England, but that the 

Zambian courts would have exclusive jurisdiction.  

Following a breakdown in the contractual relationship, 

Konkola terminated the contract and demanded that 

U&M vacate the site.  It also sought an interim mandatory 

injunction from the High Court of Zambia compelling U&M 

to do so.  Interim mandatory injunctions are in effect a 

ruling by a court which compel a party to take actions in 

the short term pending resolution of a broader dispute.  

The day after the injunction was granted, U&M filed a 

request for arbitration in London and obtained an injunction 

from the English courts restraining Konkola from taking 

further steps in the proceedings commenced in Zambia.

Amongst the issues considered subsequently by the 

English Courts was whether Konkola was entitled to 

use the Zambian courts to obtain an interim injunction 

when the place or “seat” of arbitration was in England.  

After consideration, the court decided that in certain 

circumstances a party would be entitled to seek urgent 

relief in courts other than those of the seat of arbitration, 

especially in circumstances where “for practical reasons” 

the application can only sensibly be made there.

In any event, the parties’ arbitration agreement incorporated 

the LCIA (the London Court of International Arbitration) Rules 

which recognise parties right to apply to “any state court” 

before the arbitral tribunal is formed.  “Any state court” was 

not limited to the court of the seat of the arbitration.

The Konkola case therefore clarifies that interim relief 

such as injunctions can be sought from courts which are 

not located in the seat of the arbitration.  International 

Arbitration agreements will however usually incorporate 

arbitral rules (such as the LCIA rules in Konkola) which 

may have a bearing on how and where applications for 

interim relief may be made.
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Most construction and infrastructure contracts will set out 

a procedure for dealing with disputes.  Often there will be a 

“tiered” dispute resolution clause, comprising a number of 

steps, designed to help the parties settle a dispute before 

resorting to arbitration or litigation.

A tiered procedure will commonly set out that, before going 

to court or arbitration, the parties should undertake some 

form of ADR (alternative dispute resolution).  This may 

include negotiation at a senior executive level, conciliation 

or mediation.

ADR has, over the past years, been increasingly accepted 

as providing effective methods of dispute resolution and 

the Court can “encourage” the use of ADR through costs 

sanctions for, e.g. an unreasonable refusal to mediate.

But is this backed up by the Court’s approach to enforcing 

tiered dispute resolution clauses, which provide for ADR?

Historically, the English Court has held that an “agreement 

to agree” or to negotiate is not enforceable.  Such 

“agreements” are simply too uncertain to give rise to 

enforceable obligations.       

A recent case2 has looked again at the enforceability of 

tiered dispute resolution procedures.  The contract in 

question required the parties’ chief executives to attempt 

to settle disputes by way of “amicable conciliation”, 

followed by further conciliation led by a panel of three board 

members.  If this failed to resolve the dispute, the parties 

were free to arbitrate.  

In this case, the defendant started an arbitration without 

going through the conciliation process described in the 

contract.  The claimant argued that the arbitrator lacked 

jurisdiction because the contractual dispute resolution 

procedure had not been followed.

Again, the court refused to enforce the tiered dispute 

resolution procedure.  The clauses setting out the 

conciliation process were not precise or certain enough to 

be contractually binding.  There was no detail as to what 

format the conciliation should take, nor what the parties 

were required to do by way of participation in the process.  

The court concluded that the parties had not agreed that 

they should be prevented from referring the dispute to 

arbitration if the conciliation process had not been followed.

So are there any fixed requirements for an enforceable 

tiered dispute resolution clause?  While each clause needs 

to be considered in the context of the overall contract and 

project, the recent Wah case provides a useful reminder of 

some key points:

�� any tiered procedure should clearly set out the detail 

of any procedural and practical steps to be taken, 

such as negotiations, conciliation or mediation, before 

commencing proceedings;

�� distinct timescales for when each step is to be taken 

are useful;

�� if a neutral third party, for example a mediator, is to be 

appointed, there should be a clear process for his or 

her selection and clarity as to how they will be paid.

A bald requirement for parties “to mediate” (without any 

further detail) before arbitrating is unlikely to be enforceable.

Of course, none of this detracts from the statutory right 

of parties to a construction contract to adjudicate their 

disputes.  While a sensibly drafted tiered dispute resolution 

procedure can require parties to follow certain steps such 

as mediation before commencing arbitration or litigation, 

it cannot prevent parties from referring a dispute to 

adjudication at any time.
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