
Construction as a sector was hit harder than most 

by the recession.  Estimates suggest that around a 

quarter of a million people left the industry, voluntarily 

or otherwise.  But, with the last year or so showing 

moderate but consistent growth, optimism is growing.  

However, before rushing blindly into new work in an 

attempt to put the pain of the past few years behind 

them, those managing the construction industry would 

do well to remember a few hard won lessons.

While there is a general increase in construction work, 

the real surges are confined to a few specific sectors, 

with residential property leading the pack.  Civil 

engineering and infrastructure are lagging behind at 

delivery stage, but the pipeline is active.  The industry 

in general is also experiencing materials and labour 

cost increases.

There are concerns that there is an imminent 

shortage of new recruits with the correct skills to allow 

businesses to take advantage of swelling order books.  

This is perhaps an inevitable result of the people who 

left the industry when the recession began to bite and 

a lack of recruitment and training in the meantime.

Lean businesses, reorganised to best survive the 

recession, limits supply chain capacity now that work 

has started to pick up again.  Ambitious clients with 

a pipeline of projects they wish to develop in order to 

meet growth targets may well start to look at booking 

supply chain capacity early before their competitors 

wake up and start offering contractors and consultants 

better terms.

A further brake on the pace of development is the 

availability of materials and equipment.  This is partly 

reflected in increased material prices but is also likely to 

lead to delays in delivery and extended periods for long 

lead items.  Certain supply contracts may need to be 

entered into directly by the client and then novated to 

the contractor if the length of lead time is too much for 

the contractor’s programme to bear.

Other ways in which ambitious clients may try to steal 

a march on the competition include:

�� Using preliminary contracts to get projects moving 

early and to tie in contractors to a particular 

project.  Depending on the wording of the 

preliminary contract, the contractor may or may 

not be committed to develop the whole of the 

project but, even if they are not legally obliged to 

do more than preliminary works, it is likely that they 

will be commercially incentivised to carry on once a 

contract for the full project is offered.  As ever, care 

should be taken by both parties not to fall into the 

common problems associated with using letters of 

intent rather than preliminary contracts.

�� Placing specialist contracts early for the initial 

phases of the project such as demolition and 

sub-structure works. Those phases can start 

early while the detailed design of the scheme is 

being developed and the main contract is being 

tendered. Once a main contractor is appointed the 

specialist packages can be novated to the main 

contractor.

�� Signing contractors and consultants up to 

framework contracts with agreed levels of services 
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and agreed terms for call off contracts.  If there is a work bonanza 

in the next few years the client will then have some certainty about 

the terms on which he is able to engage his supply chain.

�� Considering using construction management procurement 

methods - see article below for further details.

�� Ensuring that contract terms are agreed as part of the tender 

process while there is still a competitive element to make sure that 

(a) the contract negotiation process is not unduly protracted and (b) 

having won the tender competition, the supply chain cannot hold 

out for better terms knowing that the client is unlikely to be keen to 

restart the process.

Despite the green shoots of recovery and the return of optimism that 

creates, all in the industry should not lose sight of the fundamental 

principles of procuring construction works and services.  From a 

legal perspective this means carrying out a detailed and balanced 

assessment of the risks involved in a particular project followed 

by analysis of which of the parties is best placed, practically and 

commercially, to take responsibility for each of those risks. That risk 

allocation should then be reflected in written contract documents with 

robust terms which should be entered into before the works start.  If 

an early start is required then a preliminary contract could be used (see 

above) but this is no substitute for a full contract and should only be for 

limited time and scope.

All parties should also be aware that the climb out of recession does 

not remove the spectre of insolvency.  They should each consider 

what risks the intended project is likely to present and use that as a 

basis on which to ask the other party to provide security.  This may be 

some form of payment security from the client to the supply chain and 

performance security (performance bonds, parent company guarantees 

etc) from the supply chain in favour of the client.

Finally, while optimism from clients and the supply chain is to be 

welcomed, it does not necessarily follow that funders have the 

same level of confidence.  Parties should always ask themselves the 

question, at an early stage of a project’s gestation, “is it likely to be 

fundable?”  It follows that early funder engagement is crucial. This will 

allow un-fundable projects to be identified early and allow modifications 

to be made to make projects fundable before too much work has been 

carried out.

Construction management - experienced 
applicants only need apply
With the upturn in the development market, some developers are 

starting to think more creatively about their choice of construction 

procurement method in order to get better “bang for their buck” and 

gain a programme advantage over competitors.

For those keen or at least willing to move away from the familiarity 

of the single point responsibility design and build route (under which 

the contractor takes full responsibility for the design and build of the 

project), one option for sufficiently complex or high value development 

projects is the more “hands on” approach of package contracting and, 

in particular, construction management.

Construction management is a procurement route in which the works 

are constructed by a number of different trade contractors, managed 

by a construction manager, but contracted to the client. Value is 

achieved through breaking the project down into its component parts 

and competitively tendering each works package. We are currently 

working on a number of projects with this structure.

Whilst in the UK, construction management has traditionally been 

reserved for very large or technologically complex projects, such as 

Heathrow Terminal 5, its use appears to be gaining momentum for 

larger or high value projects in the development sector. It has been 

adopted on the first element of the second stage of the Battersea 

Power Station project and more recently on the circa £300m 

redevelopment of Selfridges department store in London.

A construction manager (who generally has the ethos of a contractor) 

is appointed as a member of the professional team early in the design 

process. He acts on the client’s behalf to work alongside the design 

team so that his experience can be used to optimise cost and help 

shape the “buildability” of developing proposals. The appointment of 

the construction manager as a consultant, rather than a contractor, and 

the fact that he does not carry out construction work, helps to preserve 

his independence. It also facilitates a more open and transparent 

relationship with the client than would generally be possible under the 

design and build or traditional model.

continued overleaf



One Glass Wharf

Bristol BS2 0ZX

Tel: +44 (0) 117 939 2000

Fax: +44 (0) 117 902 4400

6 New Street Square

London EC4A 3BF

Tel: +44 (0) 20 7685 1200 

Fax: +44 (0) 20 7980 4966

www.burges-salmon.com

To receive your own regular  copy 

of Quaystone email marketing@

burges-salmon.com

This newsletter gives general 

information only and is not intended 

to be an exhaustive statement of the 

law. Although we have taken care 

over the information, you should not 

rely on it as legal advice. We do not 

accept any liability to anyone who 

does rely on its content.

© Burges Salmon LLP 2014.

All rights reserved.

Your details are processed and kept 

securely in accordance with the Data 

Protection Act 1998. We may use your 

personal information to send information 

to you about our products and services, 

newsletters and legal updates; to invite you 

to our training seminars and other events; 

and for analysis including generation of 

marketing reports. To help us keep our 

database up to date, please let us know 

if your contact details change or if you do 

not want to receive any further marketing 

material by contacting marketing@burges-

salmon.com

Burges Salmon LLP is a Limited Liability 

Partnership registered in England and 

Wales (LLP number OC307212) and is 

authorised and regulated by the Solicitors 

Regulation Authority.

A list of members, all of whom are solicitors, 

may be inspected at our registered office: 

One Glass Wharf, Bristol BS2 0ZX.

In particular, with reports of swelling order books 

and long lead times for certain components in the 

construction industry (see article above), construction 

management can offer noticeable programme 

advantages for savvy developers. Whilst traditional 

procurement and design and build both require the 

project design to be largely (if not fully) developed 

before the construction work is put out to tender, under 

construction management, design, tendering and 

construction overlap. This allows developers to steal a 

march on competitors by early procurement on those 

work packages with particularly long lead times whilst 

the design of other packages is being developed.

Quality may also be improved, as early integration of 

the design and construction processes means that 

innovative solutions can be adopted more easily. The 

professional team is directly appointed and retained 

by the client, meaning that the client retains control 

of design team performance. Late changes can be 

made more cost-effectively by the re-programming or 

redesign of later packages before they are let.

However, construction management does come with 

a word of caution: to be successful, construction 

management requires both experience and 

commitment from the client and an appetite for 

risk.  To achieve the programme advantages of 

construction management, the client must have 

sufficient management resources (both in terms of 

experience and time) to consistently steer the project 

from inception to completion and must be decisive 

in making decisions on the design.  Indecision by the 

client can lead to programme delays and, without 

proper guidance, quality can suffer where there is no 

single point of responsibility for the works.

The importance of the client’s appetite for risk cannot be 

underestimated. Under construction management, there 

is no fixed construction period or construction price, 

and the client retains the risk of cost overruns and the 

responsibility of the project team and trade contractors.

Whilst construction management is generally 

considered to be the least-adversarial procurement 

route, where disputes or delay/disruption claims do 

arise, the lack of a single point of responsibility for 

design and construction can be particularly problematic 

and costly. The client may find itself bringing claims 

against a number of consultants and/or trade 

contractors in respect to a particular claim where no 

one organisation can clearly be identified as responsible 

for a particular issue.

In short, careful consideration of the client’s needs, the 

time and resources available to it and its appetite for 

risk must all be carefully considered before adopting 

the construction management route. Most crucial of 

all - for those who need a fixed price, construction 

management is best left for another day.

Team news
We are pleased to welcome Julia Edwards and Francesca 

Mulaisho to our team, bringing our complement of 

construction specialists to 19.  Julia joins us from Eversheds 

in London and specialises in offshore energy and transport 

infrastructure disputes.  Fran was previously in-house at Fluor 

where she worked on oil and gas projects in Kazakhstan. Julia Francesca


