
Significant reforms to UK competition law will take effect on 1 

April 2014. Amongst the key changes are:  

�� a new unified authority: the CMA will replace the OFT and 

Competition Commission

�� antitrust: new and enhanced powers to investigate anti-

competitive behaviour

�� cartels: a revised criminal cartel offence, removing the need 

to show dishonesty

�� mergers: new notification procedures, timetables, remedies 

procedures and enforcement powers

�� market studies and investigations: tighter fixed timetables 

and stronger enforcement powers 

These reforms will be introduced by the Enterprise and 

Regulatory Reform Act 2013 (ERRA 2013). They will 

streamline the current regime, increase the robustness of 

decision-making and provide business with greater clarity 

on how the Competition and Markets Authority (CMA) will 

apply competition law. Whilst this may reduce business 

regulatory burden, as a quid pro quo the CMA will have greater 

investigation and enforcement powers.

We considered the Government’s reform proposals in our May 

2012 briefing. In our June 2013 briefing, we reported on the 

ERRA 2013 receiving Royal Assent on 25 April 2013. 

In this briefing, we examine the key changes, taking account 

of draft guidance published for consultation in July and 

September 2013.  The CMA will publish final guidance in early 

2014, setting out how it will exercise its powers in all areas of 

UK competition law.  

CMA established and board and senior 
management team appointed

The CMA was formally established on 1 October 2013 and 

has its own website. It will operate in shadow form until 1 April 

2014, to prepare for taking over the existing case work of the 

Office of Fair Trading (OFT) and Competition Commission (CC). 

The Government has appointed the CMA’s Board and senior 

management team. The CMA Board will oversee its work. Its 

members include Bill Kovacic (former Chair of the US Federal 

Trade Commission and a leading antitrust scholar) and Philip 

Lowe (former Director General of the European Commission’s 

DG Competition and currently of DG Energy). The CMA’s 

senior management team is headed by its chairman, Lord 

David Currie (the founding chairman of Ofcom), and its chief 

executive, Alex Chisholm (former chairman of Comreg, the Irish 

communications regulator). Its other members are drawn from 

the OFT, Ofcom, Ofgem and the private sector. 

The CMA has published its draft mission, strategic goals and 

vision. Its key goals include: delivering effective enforcement; 

extending competition frontiers; and refocusing on consumer 

protection. The CMA must have regard to the Government’s 

strategic priorities, which include: identifying markets where 

competition does not work well and tackling constraints 

on competition; robust and fair enforcement; challenging 

government barriers to competition; and delivering positive 

competition outcomes.  

Antitrust investigations 

The CMA will have enhanced the powers to investigate anti-

competitive agreements and abuses of a dominant position 

under the Competition Act 1998.  

Streamlining the process: a new settlement 
procedure

In its draft Rules and guidance, the CMA proposes to introduce  

a formal settlement procedure to simplify the process by 

which a company may admit infringing competition law in 

return for a reduced penalty (20% discount if settlement is 

before a Statement of Objections and 10% afterwards). This 

will streamline the investigation procedure and provide greater 

predictability and consistency of process and outcomes. 

However, the use of settlement procedures will be at the CMA’s 

discretion.  The proposals draw substantially on the European 

Commission’s well-established settlement procedure, which it 

has used successfully in several cartel investigations.   
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Strengthening the regime: new and more effective 
investigation and enforcement powers

The CMA will have a new power to impose civil penalties 

on businesses and individuals who fail to cooperate with 

an investigation. This replaces the OFT’s current and little 

used criminal enforcement powers. We expect the CMA will 

robustly enforce cooperation with its investigations and impose 

significant financial penalties on those that do not cooperate 

fully. 

The CMA’s investigation powers will be strengthened by new 

compulsory interview powers. These powers can be exercised 

at any stage in an investigation, including during a “dawn 

raid” inspection. The CMA has powers to impose fines on 

individuals that refuse to answer questions. These powers are 

controversial and there remains debate about how interviews 

will be conducted. The CMA envisages that individuals will 

be issued with a formal interview notice and be entitled to 

legal representation. We expect the CMA to make significant 

use of its interview powers. However, concerns remain: will 

an individual be able to exercise the privilege against self-

incrimination and how can the CMA use evidence obtained 

under compulsion? 

The threshold for the CMA to impose interim measures pending 

the outcome of an investigation will be lowered. The OFT has 

rarely imposed interim measures, as it must show they are 

necessary to prevent “serious, irreparable damage”. A new 

lower threshold will apply: the CMA must show only that they 

are necessary to prevent “significant damage” to customers 

and/or competitors. We expect the CMA to impose interim 

measures more often, particularly when investigating alleged 

abuses of a dominant position. 

The criminal cartel offence 

The criminal cartel offence was created in 2002. It criminalises 

individuals’ involvement in the hard-core cartel activities of 

price-fixing, market sharing, bid-rigging and limiting output. The 

maximum penalty is five years’ imprisonment and an unlimited 

fine. However, there have been few investigations and even 

fewer prosecutions. Only once have convictions been secured, 

in Marine Hoses. 

Strengthening the regime: removal of dishonesty

At present, it must be shown that a person has dishonestly 

agreed with another that two or more undertakings will engage 

in a hard-core cartel. This may have made prosecutions 

difficult, thereby weakening the offence’s deterrent effect. 

The ERRA 2013 removes the dishonesty element of the 

offence. This should enable the CMA to be more successful 

in prosecuting individuals involved in hard-core cartels.  The 

revised offence will apply to cartel arrangements made on or 

after 1 April 2014.  The CMA will still have to prove dishonesty 

in relation to conduct before this date.  Whilst we expect the 

CMA to use aggressively its criminal powers, it will be some 

time before prosecutions are brought and convictions secured 

under the new rules. 

Streamlining the process: new exclusions and 
defences

To counter-balance the removal of the dishonesty element, the 

ERRA 2013 includes new statutory exclusions and defences.  

These are designed to reserve prosecution for only the most 

serious and secret anti-competitive behaviour.  

No offence will be committed where a detailed description of 

the arrangement has been notified to customers or published 

in the London, Edinburgh or Belfast Gazettes. The current 

exclusion for bid-rigging arrangements that have been notified 

to the customer will remain. 

In addition, a defendant may avail of three new defences, by 

showing that there was no intention to conceal the nature of 

the arrangements from either customers or the CMA or that 

reasonable steps were taken to obtain legal advice from internal 

or external lawyers. Surprisingly, there is no requirement to 

show that advice was actually obtained and it would appear 

that a defence can be made out even if the advice was that 

the arrangements would infringe UK or EU competition law. 

We expect that, to avoid defendants “gaming the system” by 

obtaining “sham” legal advice, the CMA may clarify this point in 

its final guidance on how it will exercise its prosecution powers, 

although the precise scope of the defence will require judicial 

interpretation. 

The CMA will prosecute only where there is sufficient evidence 

and it is in the public interest to do so. Where it does not 

prosecute, the CMA may still investigate companies and bring 

director disqualification proceedings against individuals, which 

are subject to the lower civil evidential standard. 

Mergers 

The core components of the UK merger regime are retained, in 

particular the voluntary nature of the regime and the two-phase 

process, with the separation of decision-making responsibility 

at Phases 1 and 2.  However, important amendments to 

merger investigations will be introduced. 

Streamlining the process: fixed time limits, a new 
notification form and new remedy procedures in 
Phase I

A statutory 40 working day time limit will apply to all Phase 

I investigations. This replaces the OFT’s non-binding 

administrative target of 40 working days, which was routinely 

missed. This will bring greater clarity and timing certainty for 

parties, but we expect that, particularly in complex cases, this 

will increase the intensity of investigations. We also expect more 

frequent use of “stop the clock” powers, where information is 

not provided promptly. 



Although notification of mergers will remain voluntary, a new 

Merger Notice form must be completed for all notifications; it 

will no longer be possible to notify a merger using an informal 

submission. The CMA’s draft Merger Notice form has been 

criticised for being too prescriptive and requiring too much 

information from businesses, much of which may not be 

relevant. We expect that, even if the CMA does make its final 

Merger Notice less onerous and more flexible, the notification 

process will be more time-consuming, rigid and complex. 

We also expect (as encouraged by the CMA) that there will 

be increased pre-notification discussions with the CMA to 

determine the information required in the notification; as with 

the EU merger process, this may significantly extend the overall 

time taken to obtain merger approval from the CMA. 

There will also be a new process for considering and agreeing 

remedies in Phase I to address competition concerns and 

avoid an in-depth Phase II investigation. Remedies will now 

be considered after the CMA has reached a decision on 

whether to open a Phase II investigation.  In contrast to the 

current procedure, parties will have sight of the CMA’s reasons 

before proposing and agreeing remedies. This will increase 

transparency and procedural fairness. We expect that this 

will allow parties to better target remedies and enable more 

“problematic” mergers to be cleared at Phase I by agreeing 

appropriate remedies.   

Strengthening the regime: enhanced investigation 
and hold-separate powers

The trade-off for the new, tighter Phase I time limits is the 

extension of the CMA’s formal Phase II investigation powers to 

include Phase I. The CMA will be able to require the provision of 

information (including from third parties) and to impose financial 

penalties for failure to comply.  

As the UK regime will remain voluntary and many mergers 

will be completed before they are investigated by the CMA, 

the CMA will have stronger powers to prevent – and, where 

appropriate, to unwind – the integration of merged businesses 

pending completion of its investigation. Penalties of up to 5% 

of turnover may be imposed for failure to comply with these 

interim measures. We expect the CMA to routinely require 

merged businesses to be held separate, as the OFT and CC do 

now, but to require integration to be reversed only if the merger 

raises prima facie competition concerns (such that remedies 

may be required) and the steps taken would prejudice the 

implementation of any necessary divestment remedies. Whether 

the CMA will require the unwinding of a completed merger (as 

opposed to a hold separate arrangement) remains unclear. 

Market studies and investigations 

Market studies and investigations are used to examine features 

of a market which cause a lack of effective competition, leading 

to consumer harm. 

Streamlining the process: new, shorter deadlines 
for studies and investigations

The market study phase will be streamlined, by requiring the 

CMA to publish a report setting out its findings and proposed 

action within 12 months. Where a full market investigation is 

then opened, the statutory time limit (currently 24 months) will 

be reduced to 18 months.  

Strengthening the regime: enhanced information 
gathering powers

To complement the new time limits, the CMA will have 

enhanced information gathering powers, particularly for 

market studies, in which it will now have powers to require the 

production of information.   

Given the tighter deadlines and stronger powers to enforce 

parties’ cooperation, we expect more compressed and intensive 

investigations, with the CMA being far less willing to grant 

extensions of time for businesses to respond to information 

requests and making greater use of its powers to demand 

information by a fixed date. Businesses may have to devote 

more resources to engaging with, and responding to, the CMA.

Application of competition powers by 
sector regulators

Sector regulators have long had powers to apply the 

Competition Act 1998 concurrently with the OFT, including 

Ofcom (communications), Ofwat (water), Ofgem (electricity and 

gas), CAA (aviation) and ORR (rail). Concurrent powers were 

recently conferred on Monitor (the health regulator) and the 

Government intends to confer them on the Financial Conduct 

Authority.  

The ERRA 2013 makes changes to concurrent enforcement. 

The concurrent regulators will be obliged to consider whether it 

would be more appropriate to use competition powers, instead 

of regulatory powers, to address a problem. We expect that 

this to increase competition enforcement by the concurrent 

regulators.  
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Final observations: far from business as usual

The new CMA leadership has been keen to stress that these 

reforms amount to an evolution of the existing regime, not a 

revolution, and that the new regime will not give businesses 

cause for concern in achieving compliance.  

The intensity of investigations will increase and the reforms will 

impact significantly both the level of engagement expected of 

businesses (including third parties) in their dealings with the 

CMA and the severity and regularity of sanctions on those that 

fail to comply with the CMA’s investigations.  

We consider that the changes are much more than a 

rebranding exercise. They represent a new era of competition 

law investigation and enforcement in the UK. Businesses, 

large and small, should ensure that they have appropriate 

procedures in place both to ensure compliance and that they 

can handle effectively any investigations to which they may be 

subject. 
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Burges Salmon Competition Unit 

Burges Salmon’s Competition Unit is one of the United Kingdom’s leading Competition and State aid practices. 

We undertake the full range of high quality and challenging work. We advise clients on all aspects of UK and EU competition 

law, including merger control proceedings before the Office of Fair Trading, Competition Commission, European Commission 

and other competition authorities, as well as cartel and other antitrust investigations. Our lawyers have extensive experience 

of competition and State aid litigation in the UK and EU courts, including both appeals and follow-on damages actions.

In 2012, we were awarded The Lawyer’s ‘Competition and Regulatory Team of the Year’ award for our representation of 

the Co-operative Group in its successful appeal to the Competition Appeal Tribunal against the Office of Fair Trading’s 

Competition Act decision in Tobacco. We were recently named as runner-up for this award for 2013 for our successful 

defence of a substantial follow-on damages action brought against Cardiff Bus.

Should you require any further information on the issues described in this Briefing or on any UK or EU competition law matter, 

please contact your usual contact or one of the members of our Competition Unit.

Matthew O’Regan 
Partner 
 
+44(0)117 307 6015 
matthew.o’regan@burges-salmon.com

Laura Claydon 
Partner 
 
+44(0)117 939 2273 
laura.clayon@burges-salmon.com

“ hugely knowledgeable, with an impressive range of contacts at the UK 

 competition authorities and a good grasp of Brussels cases”

 The Legal 500 United Kingdom 2013 

Burges Salmon client seminars to consider implications for business of the reforms  

To coincide with the publication of the CMA’s final guidance documents sertting out how it will apply competition law, Burges 

Salmon will be holding client seminars in early 2014 to examine the implications of these reforms to the UK competition regime 

in more detail. Seminars will be held in both London and Bristol. We will provide further information in due course.


